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AIR, ICE MACHINE, ALR co: SDITIONING : 
AWD GENERAL PIPEFILTEOAS: tus = JOINT ; 
STEAMFITTLXS APPRONT TCESuIF COMMITTEE : COMPLAINT 
OF THE STEANFITTERS 3NDUSTRY; TGCAL 28, 
SHEET METAL INTERNATIONAL ASSOCIATION $ 71 Civ. 
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THE JOINT APPRENTICE-JOURNEYNES ¢ EDUCATIONAL 
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LOCAL 580; LOCAL 40, INTERNAT LONAL ASS CCLATION 
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4.C.3; ALLIED BLDG. H 


1. This acticn js brought by the Attorney General 


on behalf of the United. States, se-xing relief from vioia- 


tions of Title VII of the Civil Rights Ac‘ of 1964, 42 U.S.C. 
| 


2000e, et 


—_— 


sea, anc from. interference with the ixplementation 
of Presidential Executive Order 11246 forbidding racial 
Giscriminarion in exphopuant opportunities by government 
contractors. 


2. ‘This Court has jurisdiction over tnis action 


| 
pursuant to 28 U.S.C. §1345 and 42 U.S.C §2000c-6{b). 


“a 
3, Local 632 Enterprise Associc.ion of Steam,- Hot 
| 
Water, Hydraulic sprinkler, Pneumatic Tube, Cocpressed Air, 


| 
| 
: 
| 
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Ice Machine, Air Conditioning and General Pipefitters 
"Local 630s is a rusher of rie United Association of 
Joucneynen sai Apprencices cf the Plumbing and Pipefittin 
Industry, with principal offices at 841 Broadway, Nev 
York, New York. It is an wnincorperated association of 


approximately 7,509 members, 4,090 of whom are in the A 


or Construction Brancis (the "A Branch") and 3,500 of whom 


are in the B or Metal Trades Breach (the "B Branch"). A 


Brench members earn significantly higher wages then B 
Branch members. Only 28 of the A Branch members are non- 
white while there are 500 non-whites in the B Branch. 

4. Local 638 has a collective bargaining agreement 
with the Mechenical Contractors Association of New York, 

Inc. (‘Mechanicel Contractors"), an association of building 
contractors engaged in mechanical (such as plumbing end 
steamfittingy construction. Through this collective bar- 
gaining agreement, iocel 638 exercises exclusive control over 
steamfitting work in the five borovghs of New York City and 
Nassau and Suffolk Counties. As a matter of practice, all 
individvals employed by members of the Mechanical Contrac- 
tors 2s construction steamfitters must be Local 6356 A Branch 
members or obtain approval to work from the A Branch of Local 
638. : 

5. The Joint Steamfitters Apprenticeship Committee 
of the Steamfitters Industry ("Steamfitters JAC") is an 
unincorporated association with principal offices at 75 East 
45th Street, New York, New York. It is composed of reprecen- 


tatives of Loca) 638 and of the Mechanical Contractors. It 


Qe 
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“Si 
Jel, A 
acdministuzs and controls the epprenticeship program fox 


fn 
Local 638 2nd detcrmines which persons shall be admittcc to 
i this apprenticeship program. At the present tine, there 
ft2 approximately 233 apprentices in the apprenticeship pro- 
gram of wie 15 are non-white. 
6. Local 28, Shectmetal Intcznational Association 
"Locel 28") is aa unineorporated esseciation with principal 
offices at 35¢ Broadway, New York, New York. It has approxi- 
mately 3,500 members, only 44 of whom are non-white, 


7. Vocal 28 hus collective bargaining agreements 


with Sheetmetal Contractors Association of New York City, 


“Inc., ("Sheetmetal Contractors"), an association of building 
contractors engaged in sheetmetal construction work, end 
with the Nechaniceal Contractors, which require 411 individuals 

ployed by members of these associations as sheetmetal workers 
to becowe union members within 7 days of employment. Through 
these collective bargaining agreements, Local 28 exerciscs 
exclusive control over sheetmetal work in the five boroughs 
of New York City. 

8. The Sheetmetal Workers Local 28 Joint Apprentice- 


ship Comaittee (Local 28 JAC) is an tmincorporated associc- 


, tion composed of representatives of Local 28 and the Sheetmetal 


Contractors Association of New York City, Inc. The Local 28 

JAC administers end controls the apprenticeship program for 

Local 28 and determines which persons shall be admitted to 

this apprenticeship program. At this time there are approxi- 

wately 586 apprentices in the program, of whom 102 are nonwhitz. 
9. Local 580, "ridge, Structural and Ornamental 

Ironworkers (Local 580") is an unincorporated association 


«So 
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with principal offices at 265 West léch Street, New York, 
New York. It has approximately 1,490 menvers, all bue 2 of 
whom arc viiee. 

Local 580 hse 4 collective bargaining agroenent 
with Allied Building Meral Industries, ("Allied Metal") an 
association of contractors engaged in ironwork construction, 
and through this collective bergaining agreement exercises 
exclusive control cver ornamental ironwork in the five boroughs 
of New York City, and Westchester, Nassau and Suffolk 
Counties. As a matter of practice, all individuals emploved 
by members of Allied Metal as ornamental iron workers must 
be members of Local 580 or hold valid work permits issucad 
by Local 580. 7 

11. The Joint Apprentices-Journeymen Educational Fund 
of the Architectural Ornamental Ircnworkers Local 580 of the 
International Bridge Structural and Urnamental Ironworkers 
(‘Iron Workers JAC-580") is an wnincorporated associaticn 
with principal seeiusa at 2.6 West 14th Street, New York, 

New York. It is; comprised of representatives of Local 580 
and Allied Metal. It administers and controls the apprentice- 
‘ship program for: Local 580 and detemnines which persons shall 
be admitted to the apprenticeship program. At the present 
time, there are 71 apprentices in the apprenticeship prograa, 
of’ whom 13 are non-white. 


12. Local 40 of the International Association of 


Bridge, Structural and Ornamental Ironworkers ("Local 40"') is 
ge, 


an unincorporated associaticn with principal offices at 672 
Broadway, New York, New York. It has approximately 878 
members, only 50 of whom ere non-white, 


olen 
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13, lwcal 46 bas a coilective bargaining agreement 


a 


with Allied Metal aud ‘through ¢ 
agreement oxe.cises exclusive coutrel over structural iron 
work in Manhattan, Zsona, anc Steten Isiand and in Westehestcr 
County. As a matter of practice, all inaividuels employed 

by members of Allie Metsl es structuc?l iron workers must 

be members of Locel 40 or hold valid work permits issued by 
Local 40. 
14. The Joint Apprenticeship Cocmittee, Lronworkers 
Locals 40 and 361 ("JAC-40-361") is an unincorpercted assccia- 
tion with principal ofiices at Fourth Avente, New York, New 
York. It is composed of representatives of Local 40, Allied 
Metal, and Local 361 of the International Association of 
Bridge, Structural and orniaentel Ironwerners, Brooklyn, 


| 
New York. It administers and ccentrols the apprenticeship 


program for Locals 40 and 361 and determines which persons 
| 
1 
shall be admitted to this apprenticeship program. At the 
| 
JI ; . 
present time, there ere approximately 136 apprentices in the 
| 


! 
apprenticeship progren, of whom 29 are nen-vwhite. 


15. The j¢efendant contractor associations, Mechanical 


Contractors, Sheetmetal Contractors and Allied Metal, each 
; 


| 
transact business in the Southern District of New York and 
| 


' 
are named as defendants in this ection for purposes of relief 
| ‘ 
only pursuant to Rule i9(a) (1) of the Federal Rules of Civil 
i 
Procedure. | 


| 


16. The umion defendants are labor orgenizations | 


| 
within the meaning of 42 U.S.C. §2000e(d) and ere engaged in 


en industry affecting commerce within the meaning of 42 U.S.C. 


| 
| 
=. 


EN j | 
} 


§$2°0e(e). 


et 
iia 


17. ‘the joint eppreacisesnip ‘.coneants 


labor-management comuittees controlling eappren=iceship 
r 


training within whe weaning of 42 U.S.C. 
oO o 


18. The union defendonts are enzaged in 3 pattern 


and practice of resistcnce to the full enjoyment by non-whites | 


of rights secured to them by 42 U.S.C. §2000e-2{(c) and §200Se-2(c). 
This pattern or practice of resistance includes, but is not | 
limited to, tne following specific acts and practices: 
(a) Failing and refusing to admit nonwhite 
workmen into the defendant unions as 
journeymen menbers on the same basis as 
whites are admitted; 
(b) Failing and refusing to refer nonwhite 
workmen for employment within their respec- 
tive jurisdictions cn the same basis as 
whites are referred by applying standards 
for referral which Lave the purpose and effect 
of ensuring vidieves priority to their wembers 
and, in the case of Local 638, A Branch 
members, nearly all of whom are white, thereby 
perpetuating the effects of their past dis- 
crimination; 
(c) Failing and refusing to recruit blacks 
for membership in and employment through the 
defendant unions on the same basis as whites 
are recruited; 
(d) Failing and refusing to permit contractors 
with whon the defendant uniors _ collective 
bargaining agreements to fulfill the affirma- 


tive action obligations imposed upon those 


Coutrecturs by tuigeutive Urder 112%9 by 


refu: ive to refer ovt blacks whom such cen- 


(e) Yuiling and refusir;, to take reasonaci« 


, 


teps to makxc knowm te non-white workmen the 
for emple-:~aent in the trades 
under their jurisdicticus, or otherwise te 
take effirmative action te overcone the effects 


of past racially diseciunainatory policies and 


prectices. 


The pattern ox practice of resistance described in 


- 


this Paragraph is of such a nature and is intended to ceny 


the full enjeyment by non-whites of rights secured to then 


by 42 U.S.C. 2000¢ et seq. 


Tne defendant Steamfittercs JAC is engaged in a 


pattern and practice of resistance te the full enjoyment 


by non-whites of rights secured te them dy 42 U.S.C.. 


§2000e-2(c) and £2000e-2(d). This pattern and practice of 


=~ = 


‘ 


resistances has inciuded and includes, but is not limited tc, 


the following specific acts and practices: 


(a)Failing and ztefusing to wake information 
concerning apprenticeship opportunities avail- 
eble to non-whites on the sawe besis as it is 
made available to whites; 


(b) Failing and refusing to make apprenticeship 


opportunities available to nen-whites on the 
same basis es they are made available to whites 
by giving a preference in the selection of 
apprentices to friends and relatives of union 
membevs, nearly all of whom are white; 


oF 
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(c) Adopting -cuadards for the selection of 


es apprentices wnich are not job related and which 
operate to discualify a diepropurtiunate 
number of non-white applicants for apprentice- 
i ship. 

The pattern or practice of resistance described in 
this Paragraph is of such a4 nature and is intended to deny 
the full enjoyment by non-whitcs of rights secured to then 
by 42 U.S.C. 20C0e et seo. 

20. The Sheetmetal Local 28 JAC, the Ironworkers 
Local 580 JAC, and the Ironworkers Local 40-361 JAC are 
named as defendants in this action pursuant to Rule 19(a) 
of the Federal Rules of Civil Procedure. 

21. The aforementioned acts and practices have 
together operated as a substantial impediment to the employ- 
ment of non-whites in the building trades in New York City 
and have hindered and prevented contractors frou ful- 
filling affirmative action :<>grams formulated pursuant 
to Executive Order 11246, and to Regulations promulgated 
thereunder, 

22. The defendants have failed and refused to take 
reasonable steps to eliminate the effects of thei: past dis- 
} j criminatory policies and practices. Unless enjoined by 
: ‘ order of this Court, the defendants will continue to engage 
in patterns and practices which have the effect of denying 
employment opportunities to non-whites on account of their 
race. 

WHEREFORE, the plaintiff prays that all defendants, 
their officers, agents, members, employees, successors, und 
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all persons oud osgaaizations im active concert or participa. 
: 


tion with. them be preliminarily and pemnanentiy enjoince 
from engaging in any racially discriminatory employment, 
membership, or referral practice, or in any employment, 
membership, oz referral practice which operates to continue 
the effects of past racially discriminatory nilaeataks 
nembersh ~ oz referral practices, and further that they be 
nrelin? ly and pesmanently enjoined from: % 

(1) Failing er refusing to admit non- 

whites into journeyman membership on the 

same basis as whites are, or hav2 been so 

admitted; 

(2) Failing and refusing to establish work 

referral systems which eliminate the effects 
ys of past discrimination by providing non- 

white applicants for referral with exploy- 

ment opportunities equal to these afforded 

white applicants; 

(3) Failing and refusing to recruit non- 

white candidates for membership and work 

referral on the same basis es whites have been 

recruited in the past, 

(4) Failing or refusing to adopt standards 

and procedures for anprenticeship qualifica- 

tion which make opportunities for epprentice 

training available to non-white applicants 

on the same basis as those opportimities are 

available to white applacants; 

(5) Feilirg and refusing te refer non-white 


ofa 


11 


ls 


eet 


applicaais Soc wetk on he sani2 basis as 


>) Futling ard 
steps to overcome the present avd continuing 
effects of their past : policies 
anc practices, including at leest the following 


affirmative steps: 


(a) implementation of a presram design 


to fully inform the minority community 
about the work and training opportunities 
available through the faciiities cf the 
defendant wiions ead joint epprentice- 
ship committees; 

(b) tmptenentation of training programs, 
in addition to those now conducted foz 
apprentices, designed to fully train end 
fully qualify non-white workmen who ere 
either too old to qualify as apprentices 
o~ who are already partially qualificc 

in their trade; 

(c) selection of sufficient apprentices 
from emong qualified non-white applicents 
to overcome the effects of past discrimine- 


tion. 


; Pleintit® furcher preys fer such srher and Pcaditionsl 
relief as the cause ef fusticr why Feau'cts, torercces with 


its costs cand disbursements isn this acsica. 


Respectfully submitted, 


Attorney General 
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UNITED STATES of AMERICA, ‘ 


Plaintiff, ’ 


“against- : 


LOCAL 638 ETC., ET aL., COMPLAINT 
7 Defencants, . 71 Civ. 2877 
CITY OF NEY york, : (mic) 
Applicant for Intervention ; ‘ 


= ern eens bmseestentaesinsinamihbiianitiomsibansiniassniseaniiens 


1. This action is brought by the City of New York as an 


intervener in a suit brought by the Attorney General on behalf 


of the United States, seeking relief from violations of Title 


VII of the Civil Rights Act of 1954 


» 42 U.S.C. $2000e, et seg., 


and from interference with the implementation of Presioential 


Executive Orcser 11245. 


2. This Court has jurisdiction Sver this action pursuant 


fito 28 u.s.c. $1345 ang 42 U.S.C. $2000e-6 (b). 


3-e The City of New york is a municipal corporation 


subject to the requirements of Title VII of the Civil Rights 


Act of 1964 ano of Presicentia) Executive Order 11246, as well 


as che mindate of Chaster I, Title B of the New York City 


i 
Administrative Coce. 


4. The International Asscciation of Sheet Metal Yorkers 


Locel Union No. 28 (Local 28) is an unincorporateo association 


with principal offices at 350 Sroadway, New York, New York. It 


I 
has approximately 3,500 members, ot.ly 44 of whom are non-white, 


Sheet fietal and Air Conditioning Contrectors ‘ational Assoviation, 


New York City Chapter, Inc., (Sheet metal Contractors), an 


5. Local 28 has a collective bargaining agreement with : 
| 


essociation of building contractors engagec in sheet metal 


members of this association as sheet metal e-ckers to become 


union mempers within 7 days of employment. TArough this 


i 
construction work, which requires all incivicuels employed by 


rG 414 
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collective bargaining agreement, Local 28 exercises exclusive 


control over sheet metal work in the five boroughs cf New Yor 
City. 


6. 


The Sheet Metal Workers (Local Union No. 28) Joint 


Apprenticeship Committee (Local 28 JAC) is an unincorporated 


association composed of representatives of Local 28 ana the 


Sheet Metal Contractors Association. The Locel 28 JAC admin- 


isters ang controls the apprenticeship program for Local 28 


and determines which persons shall be aomitted to this @pprente 


iceship program. & this time there are approximately 586 


@pprentices in the program, of whom 102 are non-white. 


76 Local 28 is a labor organizaticn within the meening 


of 42 U.S.C. $2900e (cd) and §81-2.0 (3) of the New York ¢ 
Administrati 


city 
ve Code and is engeged in an inoustry afferting 
commerce within the meaning of 42 U.S.C. $2000e (e). 


ee Local 28 JAC is a joint labor-management committee 


controlling apprenticeship SEesneng within ss meaning of 


42 U.S.C. S2000e-2 (a) ana $91-7. 0-(1a) of the New York City 


Administrative Code. 


-9. _.The Sheet Metal ang Air Conditioning Contractors 


National Association, New York City Chapter, Inc., transacts 


business in the Southern District of New York and is named @s 


& defendant in this action for purposes of relief only pursuant 


to Rule 19 (2) of the Feceral Rules of Civil Procedure. 


10. '.ocal 28 is engaged in a pattern and practice of 


resistance to the full enjoyment by non<whites of rights 


secured to them by 42 U.S.C. $2000e-2 (c) ans $2000e-2 (d) ang 


by $81-7.0 of the New York City Administrative Code. This 


pattern and practice of resistence incluces, but is not limited 


to, the following acts and practices; 
&. Failing and refusing to admit “on=white 
i workmen into the defendant unin as 


journeymen members on the same desis as 


~ 


whites are admitted; 

Failing and refusing to refer non-white 

workmen for employment on the same basis 

@s whites are referred by applying standards 
_ for referral which have the purpose and 

effect of ensuring referral priority to 

their members nearly all of whom ere white, 

thereby perpetuating the effects of their 

past discrimination; 

Failing and refusing to recruit Slacks for 

membership in and employment through the 

defendant union on the same basis as whites 

ere recruited; 

Failing ane refusing to permit contractors 

with whom the defendant union has collective 

bargaining ecreements to fulfill the affirm- 

ative action obligations imposed upon these 


comtractors by Executive O r:* 11246 by 


refusing to refer out Blacks whom such 


contractors wish to employ; 

Failing and refusing to ~ ke reasonable steps 

to make known to non-white workmen the oppor- 

tunities for employment in the sheet metal 

trades, or otherwise to take affirmative 

ection to overcome the efforts of pest 

recially discriminatory policies ano practices. 

‘Adopting standaros for admission to union 

membership which are not job related end which 

operate to disqualify a aisprosortionate number 

of nonewhites for membership. : ae 

The pattern or practice of rosistance described in 

this Paragraph is of such a mature and is intended to deny the 
full enjoyment by nonewhites of rights secured to them by 42 
U.S.C. 2000e et. seq.e, and by §31-7.0 of the New York City 


Administrative Code. 


i Sea 


and praciice of resistance to the full enjoyment by non-whites 


- 4 -~ 
we V1. The defenaant Local 28 JAC is engageo in a pattern { 
| 


of rights securec to them by 42 U.S.C. §$2000e-2 (c) ang §2000e-2 
(d) and by $31-7.9 of the New York City Administrative Code. 

This pattern and practice of resistance has incluced and teatyodfaiae 
bu is net limited tc, the following specific acts and practices: 

; a. Failing and refusing tu make informetion 


concerning apprenticeship opportunities 


available to non-whites on the same basis 


\ 
as it is made available to whites; 
be. Failing and refusing to make apprentice- 

Ship opportunities available to non-whites 

on the same basis as they are made availe 

able to whites; 

Ce copting stancards for the selection of 
apprentices which are not job related and 
which operate to disqualify a disproport- 
ionate number of non-white epplicants for 
epprenticeship. 

The pattern or practice cf resistance described in 


this Paragraph is of such a nature and is intended to deny tte 


full enjoyment by nonewhites of-richts secured to them by 42 


U.S.C. S$2000e st seq. and by §81-7.0 of the New York City 
Administrative Code. 
12. The eforementioned acts end practices have together | 


operated as a substantial impediment to the employment of non- 


whites in the building traces in New York City and have hindered 
and prevented contractors from fulfilling affirmative action 
programs formulated pursuant to Executive Order 11246, and 


to Regulations promulgated thereunder. 


13. The defendents have failed and refused to take reason- 
able steps to eliminate the effects of their pest discriminatory 


policies and practices. Unless enjoined by order of this Court, 


19 : 


the sefendants will continue to engage in patterns and practices 
which heve the effect of gonying employment opportunities to 
nen-whites On account of their rece. 

WHEREFORE, tne plaintiff prays that all defencants, 
their officers, agents, members, employees, successors, and 
@ll persons ang organizations in active concert or participation 
with th-m be preliminzrily end permanently enjoined from 
engaging in any sacially discriminatory employment, membership, 
or referral practice, or in any employment, membership, or 
referral practice which operates to continue the effects of, past 
racielly discriminetory employment, membership or referra]) 
practices, ana further that they be preliminarily and permanently 


enjoined from: 


1. Failing or refusing to admit non-whites into 


journeyman membership on the same basis as 

whites are, or have been so admitted; 

Failing and refusing to establish work referral 
systems which eliminate the effects of past 
discrimination by pfoviding non-white applicants 
for referral with employment opportunities equal 
to those afforded white applicants; 

Feiling anc refusing to recruit non-white 
candidates for membership and work referral 

on the same basis as whites have been recruited 

in the past; 

Failino or refusing to adopt standards and 
procedures for apprenticeship qualification 

which make opportunities for apprentice training 
available to non-white applicants cn the seme 
basis as *hcse opportunities are available to 
white applicants; 

Failing end refusing to refer non-wnite applicants 
for work on the same basis as white applicants are 


referred; 


ee ee er eee — ee ee 


6. Failing anc refusing to take reasonable steps to 


Overcome the present ano continuing effects of their 


past discriminatory policies and pir ctices, including 

at least the following affirmative steps: 

a. implementation of 3 program designec to fully 
inform the minority community about the work and 
training pportunities aveilable through the 
facilities of the cefendant union and jcoint 
Bpprenticeship committes; 

b. implementation of training programs, in addition 


to those now conducted for apprentices, designed 


to fully train and fully qualify nonewhite work- 
men who ere either too old to qualify as apprente- 
ices or who are already partially cwalified in 
their trade; 

Cc. selection of sufficient apprentices from among 
qualified non-white applicants to overcome the 

] : : effects of past discrimination. 

Gd. adoption of selection criteria for entrance \ 
into treining and epprenticeship programs and ; 
for admission to union membersihiip which are reliteo 


to successful performance of sheet metal work and 


i E do not operate to disqualify disproportionate 


numbers of nonewhite applicants. 


Plaintiff further prays for such other and additional relief 
as the cause of justice may require, together with its costs ana 


disbursements in this action. 


Respectfully submitted, 


‘Je i -Aal  e RARKIN 
New York Ci:y Corporation Counsel 


Dated: Sie 2, 19 7.2. 
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UNITED nace DISTRICT COURT 
SOUTHERY DISTRICT OF NIW YORK 
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UNITED STATCS EGUAL LIPLOYMENT 
Sproarustre CViDiLSSION, end the 
CITY OF LW YORK, 

a ak Plaintiffs, 
: Pane TO 
‘wapainst- : Sint CAUSETOA 
, AdT tage” DEF grass | 
CAL 638 , . « LOCAL 28, of the on Cowie 9P / 
SHEMT: ETAL WORKERS’ 71 Civ. 2377 (ilFw) 
INTC NATIOUAL ASSOCLATIOD 
Loci. 23 JuLlt AP 20S TIC. SHIP 
Cot Tre pos A e * . Pc Cow oh a 
CONTRACTORS AS SOCLATIGH 
WEW YORK CITY, p as Coy ted 
Defendants. $ 


PSE OS OS OS SF 6 BOSE SOB AE OO SSDS BDHBSE SO DDO BROOD 


"Upon the motion of the plaintiffs, United stetes 

Equal Employment Opportunity Comnaission, by its attorney 
Paul J. Curran, United States Attorney for the Southern 
District of New York and the City of New York, by its 
attorney Adrian Durke, Corporation Counsel of the City of 
New York, and the smnexed affidavits, it is hereby 

, ORDERED that the defendants Local 23 of the 
Sheetmet:.. Workers' Ii.ccrnational Association, Local 23 
Joint Apprenticeship Committee, and the Shectmetal 
Contrectors Association of New York, Inc., show cause, 
if there be any, before this Court in Room /Vv8, United 
States Courthouse, Foley Square, eae York, ew York 19007 


Wy oO Uerh_on October E1974 or as scon there=- 


after as counsel can be heard why an order pursuant to 


Civil Rule 14 of this Court should not be entered adjudging 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOR 


WITED STATES EQUAL EPLOY at : 
OPPORTUNITY CODTiSSICN, and the 
CITY OF WEW YORK, : 
Pe Petitioners, $ AFFIDAVIT 
~against- ‘y : 71 Civ. 2877 ar? 
LOCAL 638 . . . LOCAL 28 of the — . 
SHEETMGTAL WORXCRS’ : 
INTERUTIONUL seen LATION, 
COLNITTEE 2 « SSDITSTAL 3 


CONTRACTORS ASSOCIATICI! OF 
HEW YORK CITY, LiC., etee, 


oe 
. 


Respondents. 2 


senececese eee acess eeu eee ee at 4 


STATE OF NOW YOR ) 
COUNTY OF KEW YORK $ 88, 
SOUTHERN DISTRICT OF NEW YORK) 

TAGGART D. ADAMS, being duly sworn, deposes | 
and says: ; 

1. I am an Assistant United States Attorney 
in the office of P2ul J. Curran, Mnited States Attorney 
for the Southern District of New York, attorney for the 
plaintiff, Equal Eaployment Opportimity Commission 


("EEOC"), and as such, I am in charge of the prosecution 


of this case, and am familiar with the facts set forth 


@.- 


herein. 12 

2. I make this affidavit in support of 
plaintiffs motion for an order adjudging the defendants 
Local 28 of the Sheetmetal “orker's International Associa- 


tion, ("local 28"), Local 28 Joint Apprenticeship 


ih die 2 


Comaittee ("JAC") end Sheetmetal Contractors Association 


of New York City, Inc., ("Contractors Association") in 
contempt of court for failing to comply with the terns 

of an Order of this Court (Gurfein, J.) dated July 2, 

1974 which recuired JAC to admit on or before September 30 
1974 a total of eighty (80) individuals, including forty 
(40) minority intividuals, to the apprenticeship program 
operated end controlled by the defendants. 


Backsround and Prior Orders 


3. This action was commenced on June 29, 1971 
when the comlaint herein was filed by the Attorney 
General of the United States on behalf of the United 
States* charging Local 28, JAC end the Contractors 
Association, among others, with a pattern and practice 
of discrimination against admission of minority indi- — 
viduals** to the union end its apprenticeship procram. 

4. In preparation for the trial of thie action 
and for the purpose of potential settlement, 4 series of 
conferences were held before Judge Gurfein ef this Court. 
Immediately following one of those conferences, the Court 
entered, without opposition from the parties, on faterim 
Order dated April 9, 1974 directing, inter alias, that JAC 
edmit on or before June 20, 1974 six (6) minority indi- 
viduals to advanced standing in the apprenticeship program, 


ee 


* Subsecuent to the commencement of this action, Eroc 
was substituted for the United States as plaintiff herein. 


** "Minority" for nurnoses of this litigetion includes 
black end Spanish-surname individuals. 


Se 


5. At the tire thst the terms of the April 


Order were being negotiated before Judge Gurfein, the 


parties herein were Degotiating the terms of a further order 


which would direct the andenture of a new class of an 
additional seventy=four (74) apprentices in July, 1974, 
These negotiations led to the Order of this Court 
(Gurfein, J.) dated July 2, 1974 which was elso entered 


without opposition. The Order, a copy of which is 
annexed hereto as Exhibit A, directed that: 


(b) 


(c) 


(2) JAC indenture and essipn to work 


@ new apprenticesh{i> class of 

sixty (60) individuals, of whom 
forty (ho) would be minority in- 
dividuals, by Scptesber 30, 1974; 
JAC process the anolications for 
advanced standing in the apprentice- 
sh‘p program of twenty (25) minority 
ir: iduals, including the six (6) 
individuals required under the 
April 9 interim Order, referred to 
JAC by the City of New York; 


The Contractors Association and JAC 


were to assign these new epprentices 


9, 


to work and use their best efforts 

to provide cContinuwus euployment 

for 4 surneymen and apprentices; and 
(4) This action be set for triai in 


September 1974, 


JAC's lon-Complisnce 


6. a September 30, 1974, a conference was hold 


among 411 counsel in this action to Teview defendants ' 
“compliance with the July 2 Order of this Court, 


At this meeting, counsel for the 
defendants Presented an oral Teport which made it 
abundantly clecr thatthe defendants had felled to comply 
with terms of thst Order, Counsel for the d.fendants 
reported that: 

(a) As of September 39, 1974 the ap- 
Plicetion of Only thirty-four (34) 
Of the Tequired Sixty (60) individuals 
had been “processed” for acceptance 
into the apprenticeship Program, and 
of this Sroup, only eiche were 
minority individuals, The applications 
of the Temaining Cwenty-g fx (26) 


individuals hag not yet been 
processed, and as stated by 
counsel for the respondents, 
tone of the Sixty (69) indi- 

_ viduals required to be ednitted 
wii the July 2 Order had been 

- indentured and assigned for ex 

' ployment. amet ete 

B | 13 we Ee TS < pT Sak SANS i As 4 nS 
As of September 30, 1974, twenty 

: (20) minority individuals had been 

<i ednitted to advanced standing in 

the apprenticeship progran, but 
only eighteen (18) were pres-ntly 
working. Moreover, the total of 
‘twenty (20) was echic'ed only on 
Resceaber 30, 1974, whereas the 

' Order of this Court required that these 
individuals be indentured during the 
period of July 8 through July 12. 


7. Om October 2, 1974 your deponent received a 


letter (a copy of which is annexed hereto as Exhibit C) 


from William Rothberg co-counsel for the JAC and counsel 
to the Contractors Association confirming the oral repre- 


sdntations made on Serreaber 30, 1974, 


ie 
8. The defendants have not complied with the 
Order of July 2, 1974, Not one of the 60 individuals 
required to be admitted by September 30, have been 
indentured or aosigned to work, and the preliminary -- 
administrative processing has been completed only 
with respect to 34* of the required 6U. Likewise, not 
: @ll of the 20 minorities admitted to advanced standing 


. ; ' 
i 
ira ‘ 
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ip the apprenticeship program are presently working, and 
the last 3 individuals of the 20 were edmitted only on 
September 30, well beyond the date of July 12 set forth 
in the Order. i eae Beet ret" : 

. 9. At the meeting held on September 30, 
counsel for the defendants asserted that their inability 
to fully comply with the terms of this Order was duc 
to unavoidable administrative and logistical probkms,. 
Such assertions are clearly insufficient justification 
for failure to comply with the Order. The defendants 
were well aware of the proposed terms and timing of this 
Order as long ego as April of this year. Indeed, the 
schedule setting the period July through September 30 
for compliance with the terms of this Order was agreed 
te by th. parties specifically in order to deal 


ee a eS ene + etme 
ne 
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* Wealistically with such administrative problems that 


right arice. At no time Gubsequent to ths entry of this 
Order ¢nd prior to September 30 did counsel for the 


* Accordine to the oral representations of counsel on 

September 30, of the 34 iho have been Processed, 26 ara 

white rad 3 are ninority, thereby net cenforning with 

Pie 2 wnite-to-l minority ratio contemplated by July 2 
ere . 


ee es nee ote me 


defendants contact this office regarding any problems 
in administering the terms of the Order, Likewise, 
upon information end belief, they did not apply to this 
Court for any relief from the terms of this Order. To 
the contrary, defendonts have simply presented a stetz 
of facts showing a clear violatioa of the Order and 
offered a tine schedule of their own choosing for 
comoliance, ki, 

10. Defendants’ response to their own 
failure to comly with the Court's order is not 
acceptable to the plaintiffs. To acquiesce in the 
proposals contained in the letter of Willian Rothberg 
(Exhibit C) would be to condone a direct violation of 
the Court's order. Pleintiff hes neither the power nor 
the inclination to take such a position, 

ll. Apprentice classes for the term of July- 
December 1974 began in the first two weeks of Seotember. 
The sixty persons to be apvointed apprentices under the 
Order will even now have to make up classes in order to 
Sraduate to the next term, In ecditisa they have ‘lost 
end continue to lose wages from the exployment to which 
they would be assigned. As first term apprentices they 

would receive wages equalling 402% of the union wage 
scale. 

12, Under rules of the JAC and Local 28 
sucessful completion of a four year apprentice program 
entitles an apprentice to become a journeyman in Local 23, 
Time lost at the outset in being admitted to the program 
inevitably delays the accomplishment of this goal. All 


Rae 
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of ‘2 60 “pplicants ordered to be admitted by September 30 
took the apprentice eptitude examination as long eo as 
either March 1973 or October 1971. On information and 
belief many have guided their future plans on the exnec- 
tution of admission to apprentics ship program and the 


defendants should not be peraitted to continue to wrongfully 


deny these individuals adaissio ° : 

13. No previous application for the relief 
sought herein has been made in this action. 

WHEREFORE, plaintiff respectfully requests an 


(a) Adjudging defendants in contempt of 
the Order of this Court dated July 2, 
1974; 

Requiring the defendants to comly 
in all respects with the terms of the 
July 2 Order imnediately; 
Imposing a fine on the defendants 
jointly and severally equal to the 
total amount of wages which should 
have been paid to the ‘eighty in- 
dividuals required to be admitted to 

. the apprenticeship program and assigned 
to work on the dates set forth in the 
July 2 Order, such fine to be payable 
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to the app.entice applicants 


weeneenen----~ - -- on a pro-rata bauis es back pay. 


L * (d) other anc further relict as is 


just an proper. 


TAGGARE Us AGA 
Assistant United States Attorney 


WALTER 
Notary P; ore 
Xa 2 
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County 
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UNITLD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NOW YORK 
ae eel x 
UNITED STATLS E* EMPLOYMENT 
OPPORTUNITY COM. “108 AND CIT 
Fr NEW YORK, , 

Plaintiffs, 
! <. FE Civ. SST * 
“against- * (MIG) 


LOCAL 638, etc., 
LOCAL’ 28, etc., et al., 


Defendants. 


The Court, having made and entered an interim Order 
on the 9th day of April, 1974 directing, among other things, | 
the admission of six (6) minority applicants to the : | 
Apprenticeship Program administered by the defendant SHEE. 
METAL WORKERS, LOCAL 28 JOINT APPRENTICESHIP COMMITTES ("JACc" 
for a pilot period to and including June 30, 1974, and duc 
Geliberation having been further had thereon, now, without 


opposition, it is further 


ORDERED, the+ commencizig with the date of entry of 
this Order through September 30, 1974, JAC shall indenture 
and assign for employment a new class of sixty (60) appren- 
‘ices, composed of forty (40) Whites and twenty (20) Non-- 
Whites. The forty (40) Whites shall be selectr 1 from 
(i) the 15 applicants who had taken the October, 1971 
apprenticeship examination, received their physical exami- 
nations, but were prevented from being indentured because 
,of the general strike in the sheet metalsindust=zy during the 
‘Summer of 1972; and (ii) those applicants, in exrder of 
" yanking, who attained the highest scores in the apprentice- 


! . 
ship examination of March,.1973. The 20 Non-Whites shall be 
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highest scores in the apprenticeship examination of March, 


« 


selected in order of ranking, from those who attained the a 


1973, and it is further x 


ORDERED that during the period July 8th through 
July 12th, 1974, JAC shall (i) process the application for 
advanced placement in its apprenticeship program, parsuent to 
the terms and conditions of the various proposed Consent - : 
Decrees which are currently being negotiated in this action, f 
of such qualified Non-Whites as the City may refer up to 4 
total of 20, including ‘the six (6) advanced apprentices 
employed in accordance with the order of April 9, 1974 in 
this action, (ii) admit such persons, who are eligible uncer 
subdivision (i), under the same terms, conditions and pro- 
visions ae are applicable to other apprentices heretofore 
indentured by JAC and (iii) assign such qualified persons 

for employment in the Apprenticeship Program with sheet metal 
contractors at job sites where the City and/or Board of 
Education would have otherwise required trainees to be 


employed, and it is further 


ORDERED, that the Employers' Association and JAC 
shali.use their best efforts to provide continuous employment 
for journeymen and apprentice sheet metal workers, and it is 


further 


ORDERED, that this action be and ‘it hereby is set 
down for trial in September, 1974 on such Gate as may be 


fixed by the Court, and it is further 


—— hacen 
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“‘ 


ORDERED, that all of the foregoing shall Le entirely 
without prujudice to the rights of any of tne parties in 


the continuation of this action, ’ 


DATED: NEW YORK, NEW YORK 
July Q , 1974 


. i bar a 3 
; S| Aurcor / , a. $? 7,5 
; U.S.0.5. 
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Septexter 25, 1974 ; 
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La Court Street 
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the Cornovatioa Counsed's ozsice fist 2.8 
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Tais office is entnco.1e to sucn a conxcrctnen, 


Ia this rezard, however, se koe 
have informacica that the ceruse : 
sder have mot scta comslicd wit 
circusstances tre siave no aclternstive t 


before the Court ict ssercericte vemoci~-:. We c€o 
mot istend to move until, of course, ain seunrel heave 
had sa cusertunity to cat forta the inc: on l.snaday, 
Septerre Tse TWilrecore we resuess tan2 sezasel fer 
the dervenusats uve a statemenct in weit! + vrexared 
by the sosccsrisse cifletels cottiny cus che osesent 
status or cs iicnce Suca a atatement : zozld ine 
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Very truly yours, 


SUL J. CURRAN 
Uaited States Attoracy 


NE aE Pe ee 
deowrecscd We commas 


Assistsat United States icone 


- . ces: Adrian Purke 
Corporsticn Ceca 
tanicisel - hater fae 
Sew Wort, is Yor 


Attn: Severly Gross 


Louis Lefoul 
Attorney Gon 
set? Yorx Se 

2 Yorid T=: 
Rew York, ict 


Attn: Dominic Tuninaro 
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ROSENTUAL & GOLDHABER 


Gounselors al Law 


BENJAMIN ROSENTHAL 1908-18968) 
MAX HM. GOLDOMABER 

RICHARD F GOLOMABER 

WILLIAM ROTHBERG 


ARTHUR ™ GABOR 
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September 30, 1974 


Adrian Burke ae 
Corporation Counsel of 
the City of New York 
Municipal Building : 
New York, NY f 


Attention: Beverly Gross 


Louis Lefkowitz 

Attorney General : . 
New York State 

2 World Trade Center 

New York, NY 10047 a 


Attention: Dominick Tuminaro 


Paul J. Curran 

United States Attorney 
U. S. Court House 
Foley Square 

New York, NY 


Nene ee 


Attention: Taggart D. Adams 


Gentlemen: 


As Co-Counsel to the Sheet Metal Workers’ Local Union 
No. 28 Joint Apprenticeship ‘committee, I write to set 
forth the current status of the order of Judge Murray I. 
Gurfein dated July 2, 1974. 


The Joint Apprenticeship Committee has indentured ani 
assigned for employment twenty (20) advanced apprentices. 
Annexed hereto is a list of names of those who have been 
indentured as aévanced apprentices. These apprentices 
are being handled under the same terms, conditions, and 
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provisions as are applicable to all other apprentices 
heretofore incentured by the Joint Apprenticeship 
Committee. I further wish to advise that these ad- 
vanced apprentices will receive all the recuisite 
schooling for the Fall 1974 Term as any other appren- 
tice in their class, : . 


The Joint Apprenticeship Committee further wishes to 
advise that it has proce-sed thirty-four (34) applicants 
for the July 1, 1974 class of apprentices. These ap- 
Plicants will be indentured and assigned for employment 
no later than October 15, 1974. The remaining twenty- 


six (26) applicants for the aforementioned class wilt be 


. Processed no later than October 15, 1974 and will be 


indentured and assicned for employment no later than 
October 31, 1974, 


The aforementioned apprentices will receive all the 
schooling normally civen to a first-term Class cf ap- 


prentices and will not be deprived of any rights because 
of their appointment subsequent to the commencing of 
classes. - 


I trust this meets with our understandings as discussed 
on September 30, 1974. ; 


Very truly yours, 


Jat Cat 


William Rothberg 


WR/bk 


Enc. 
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ADVANCED APPRENTICES 


NAME 


Bill Duncan 
Bernard Wyatt 
Abdul Muhammad 
Heron Francois 
sandy Lam 

~alvador Correa 
Yu Lam 

Bernard Cruz 
Anthony Campbell 
Sammie Shivers 
Curtis VanHook 
Ronald Roberts 
Lawrence Dickerson 
Donald Jackson 
Thomas Grant 

James Holland 
Joseph Cheathem 
Horace ‘Hall 
Rudolfo Cabodevilla 
John Hill 


INDENTURED IN THE APPFENTICE PROGRAM 


TERN = EMPLOYER 


Federal 
Pederal 
Alpine 
Alpine 
National 
Viking 
National 
National 
Viking 
Triangle 
Royal 
General 
General 
General 
General 
Viking 
Federal 
National 
National 
Alpine 
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UNITED STATES DISTRICT COURT 

SOUTHED DISTRICT OF Niu yYo2Xk 
Se2eeecnweeosecooee ee —— we me 
UNITED STATIS EQUAL EMPLOYeestT . 
OPPORTUNITY COMMISSION and 


THE CITY OF NEW YORX, 3 
Plaintiffs, 71 Civ. 2877 
~against- : ° XFFIDAVIT 


LOCAL 638, etc., . + eee 
LOCAL 28, etc., et al., 
$ 
Defendants. 

- “a 
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STATE OF NEW YORK 


) 
: §S. 
) 


COUNTY OF NEW YORK 


BEVERLY GROSS, being duly sworn, Geposes and 


1.2 am an Assistant Corporatior Counsel associated 
with ADRIAN P. BURKE, Corporation Counsel of the City of 


New York, and am familiar with the facts of this case. 


2. In September, 1.71 the City was granted per- 
mission to intervene in the reference@ action which charges 
the defendants with discrimination against non-whites in 
violation o e VII of the Civil Ricshts Act of 1964. 

In consideration of such intervention the City withdrew an 
acministrative proceeding against defendants previously 
commenced by the City Commission oa Himan Rights which 
alleged violations of the anti-discrinination prov.:ions 
contained in § Bl-7.0 of the New York City Administrative 
Code. The City commenced participation in discovery pro- 
ceedings which extended through the Spring of 1973. Simul- 
taneously, the parties were engaged in continuous negotia- 


tions for the purpose of devising a proposed consent decree 


fo Pa 


+. 


3. One aspect of the settlement talks con .cerned 
a program for the trainings and employment of non-white sheet 
metal workers who could not presently qualify as sheet metal 


journeymen and who could not meet the standarés for acnissicn : 


-eccee-+ er 


to the regular sheet metal apprentice programs. ity Pin ae 


a . . - 


t ; 4. Since 1970, the City has required that every 


= 


contractor on a City job employ 1 minority "trainee" for 
every 4 journeymen working in each buii Ging trade on its 
City contract. The Board of } ucation has a similar provi- 


sion in its construction contracts. The New York Plan for 


bad 
Ff 


o federal and New Yorx 


cr 


of minority "trainees", is applicable 


| State construction projects in the City. 


. 


5. These contract conditions are applicable to 


Sicpiettsan tan trctantnenedhiesancemens!s somnemnenineancen: oeammuemee 


all cdénstruction trades. Local 28 is the only lecal in the 
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City which refuse ed to participate voluntarily in the New 
York Plan and, accordingly, sheet metal contractors are ren 
quired to meet she more sttingent minority hiring standares 


of the Unitec States Department of pabor. 
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6. notwithstanding the contractual obligations 
of sheet metal contractors +o exploy "trainees", and despite 
the professed w illingness of Local 28 in setelanont talks 
to include a program for trainees in the prop»sed consent 
decree, in March 1974 Local 28 members refused to work with 

aority trainees at several City and Board of Education joo- 


sites. Sheet metal work was sneet down at those sites as a 


ae. 
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result of community group demonstrations and Local 28 walk- 


offs. reba ga 


Co. 
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Training, which also provides for the training and employmen: 
i] 


t | 
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7. On March 18 and March 20 


l charges with the NLRB against the sneet 


1974 Local 28 filed 


Metal Contractors 


Association and two sheet metal employers for hiring these 


8. Also on March 20, 
and counsel for the union and the Shee~ 


Association met with James McNamara, 


1974, c*ficials of Local 28 


Metal Contractors 


l office of Contract Compliance and Rick==d smith, Director of 


the Board of Education's office of Eqr2l Opportunity to dis- 


cuss the assignment of 


trainees to cormstruction sites. 


Also 


present at the meeting were several shect metal contractors 


and several representatives of the con=usnity groups whici 


had demonstrated at these sites to dema:.i the employment of 


more minority sheet metal workers. ‘The 


no trainees be assigned to sheet metal 


consent decree had been entered in the -ase. 


officials proposed that if trainees we= 
at the closed Board of Education sites 

temporarily delay the further assignmer. 
information and belief, the Executive Bc 
on March 25, 1974 and determined to cc> 


opposition to any assignment of trainec 


thereby deliberately preventing the cor .cactors from comply- 


H ing with their affirmative action cont~-. 


9, On March 28, 1974 counse-. 
| to Judge Gurfein requesting that the C= 
Education be enjoined from continuing = 
sheet metal contractors until the tria-. 
jcase, On April 3, 1974 the Sheet Meta‘. 


tion applied to Judge Gurfein for an Oz 


anion proposed that 


sontracters until a 


fhe public 
permitted to work 
shey wuld agree to 


of trainees. On 


ra of Local 28 met 


inue the union's 


Director of. the City's | 


| 
| 


to sheet metal jobs | 


st conditions. 


for Local 28 wrote 


cv and the Board of 


- assign trainees to 


or settlement of the 


contractors 


ar to Show Cause en- 


Associa- 


| 


ee 


joining Local 28 from interfering with the performance of 
work by sheet metal contractors on City and Board of Ednea- 
tion job sites. Counsel for all the parties were called to 
a conference with Judge Gurfein on that date and, at his 
Girection, met on April 5 and April 8 to work out an inte: x 


settlement. ; heat 


10. After deliberate consideration all parties 
agreed that the 6 trainees assigned to the sites still closed 
would be sent back to work and that Local 28 workers would 
resume the jobs. It was further agreed that the City and 
the Board of Education would not assign further trainees to 
sheet metal contractors through June 30th. These provisions 
were incorporated in an Order signed by Judge Gurfein on 


April 9, 1974 (Exhibit A). 


11. The City agreed to use its best efforts to 
prevail upon community groups to refrain from demonstrations 


at sheet metal sites during this period. 


12. It was further agreed to by all parties that 
a new class of 80 apprentices would be indentured during the 
summer, one-half white and one-half minority, including the 


6 trainees referred to in the April 9th Order, and that this 


agreement would be embodied in a proposeiOrder to be submittel 


to the Court on July 2nd. Such an Order was submitted and 
was signed by Judge Gurfein on July 2, 1974 “without opposi- 


tion" of any party. (Exhibit B) 


13. The April 9th Order was complied with; the 6 
trainees were employed and the jobs resumed without further 
incident. No additional trainees were assigned to sheet 


metal contractors. 
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lf. In aeibiednn with the July 2nd Order, the 


} City referred Minority applicants to the Joint Apprenticeshis |} 


| Committee (Jac) for placement as advamced apprentices. As 


is more fully set out in the affidavit of Bernard Woods, 


plaintiffs' efforts to expedite compliance with the Order 
were unavailing and the processing ang employment of the re- 
maining 14 advanced apprentices (trainees) was continuously | 


| delayed even though the JAC had the power to comply with 


Se nee oe ee me ee 


| this provision of the Order and ample opportunity to exercise: 
», it. 


ce 

2 
e 
| 


Further, it being apparent that t-he JAC would not, with- 


ee Asche Tse 
e 


Out an intensive effort, indenture a mew class of 60 appren- | 


tices by the September 30 date fixed in the Order, I sent a 


letter to JAC co-counsel on September Sth advising of the 


seriousness of such failure. (Exhibit: C).- Mr. Rothberg, 


6 eppremmmene dl cence eee. Seen te see OO | to te 8 


also counsel for the Contractors’ Association, responded to 
my letter with a phone call, informing me of the efforts 
being undertaken by the Contractors' A:ssociation and its 
JAC members to comply with the order. He advised me that 
the JAC was meeting on September 25th, at which time further 
action would be determined with referemce to the Order. 


Mr. Bogen, also counsel for the union, did not respond to 
my letter, 


15. The City served a notice of deposition on 
Local 28 by its president Edward Stack: and Edward Stack in- 
dividually was noticed and served with. a subpoena returnable 
| at 10:00 A.M. on September 30. A few Gays before the return 


date of the deposition I called mr. Bogen. He advised me 


that efforts were being made to comply with the trainee re- 
quirements of the Order and Suggested tthat,if such efforts 
a | 

: were fruitful and if the imminent meetiing of the JAC re- 


sulted in full compliance with the Order, the deposition 
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might be unnecessary, 


~ 


3. OG September 25 I spoke with Messrs. Rothberg 
and Bogen, who requested that the desposition be adjourned 


in favor of a meeting of counsel for purposes of a progress 


| 
| 


report on the status of compliance with the July 2nd Order. 
Assistant United States Attorney Adams eonhctines his assent 
on the production of a written report sesatéinn compliance. 
The meeting was held on September 30. A written report was 
not forthcoming. It was conceded by Hessrs. Rothberg and | 
Bogen that JAC had not complied with the Order fully althouch 
through recent efforts 34 of the 60 new apprentices had been 
processed. None of these, however, were working or attending 
apprenticeship classes. In addition, the full complement of 
20 trainees, which was to have been assigned for employment | 
by July 12, had only that morning been completed, fully 2 1/2 
months beyond the date agreed to and ordered by the Court. 
They pointed out some of the practical difficulties encoun- 


tered and represented that full compliance would be accom- 


EB 
plished by the end of October. , . | 
17. At no time from the issuance of the Order has | 
the Joint Apprenticeship Committee or its counsel contacted | 
plaintiffs' counsel to discuss any problems regarding ef- | 
fectuation of the Order or, on information and belief, Ee 
to the Court for a modification thereof. The JAC agreed on | 
April 9th that in July they would accept 20 trainees and 
that by September 30 they would indenture an additional 60 
new er>rentices. Yet, on informationmd belief, no efforts 
were made to estailish the procedures that would enable then 


to accomplish this or to anticipate the not unexpected, and 


certainly not insurmountable, administrztive and practical 


| 
at 


ene, 


18. According to the deposition of Robert Schluter. 


Coordinator of the JAC, taken on December 15, 1972, it is 


ithe customary practice that those who arc eligible for inden-_ 

} ture as apprentices for a July class eee noviéiot by JAC 
in April or May to come in for processin:. Mr. Schluter 
further testified that the physical exam: :ation and interview: 

| of each apprentice eligible requires 1 1/4 hours. Accordins-. 
ly, there was more than aedquate time in which to complete 
the processing of the 60 new apprentices »y September 30 

| without special effort even if the JAC d. 2 not commence the 
processing until the April 9th agreement -ecame an Order of 
the Court on July 2nd. In fact, at the : ptember 30th 

| meeting, referred to above, Mr. Rothbers -tated that the 

} JAC did not attempt to locate eligible c. ididates for the 

i new class of 60 apprentices until the be _nning of August, 


a full four months after the JAC had acr .d to indenture anc 


assign for employment such a class. 


19. On information and belief it was only upon 

| service of the notice of deposition and :bpoena upon 

| Edward Stack that the JAC decided to acc t the mandate of 

| the Court; until that time the JAC was p spared not only to 
1 engage in further dilatory tactics but a io to resist to 
ll clear mandate of the Court to assign suc 60 new apprentices 
| for employment. This belief is supportc by the fact that 

} after almost 3 years of negotiat. ns in «.e main case, 
settlement talks collapsed when new unie officers were 
elected in July, 1974. This newly elect * leadership of 


Local 28 appointed its representatives t the JAC at the end 


ee 


Of July, 1974, the time when implementation of the Order 


Should have been recciving priority attention. Not only was 


this attention not given, but my letter of September 9 went 
unanswered and the first contact initiated by counsel for 

the Local 28 representatives on the Jac was his request, 
passed on to me by Mr. Rothberg on September 25," for.a meet- 


} ing in lieu of the deposition. rh a ae 


20. It is only recently that the JAC has repre-: 
} sented to plaintiffs certain purported difficulties in in- ‘ 
plementing the July 2nd Order, eventhough the JAC knew in 


} April of 1974 that such Order would be forthcoming and then 


consented to its provisions. It is submitted that said cur- 
rent difficulties, if any, were the seif-imposed result of 
a deliberately calculated scheme of procrastination. This 
is evidenced, inter alia, by the fact that the JAC did not 


indicate, until September 30, that it would not be able to 
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comply with the provisions of the Order by the dates recited 


therein. This is further evidenced by statements made at 


the deposition of Edwari Stack on October 2, 1974 to the 
effect that the JAC was not prepared to obey the July 2nd 
Order unless Local 28 succeeded in obtaining employment 


for all its unemployed upper term apprentices. 


21. As a result of such Purposeful action as de- 
scribed above the minority workers intended to benefit from 
the July 2nd Order have suffered monetary damages in the 
amount of the wages they would have earned if they had been 


timely assigned to work. 
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22.. For the reasons recited herein, the plaintiff 


[city of New York prays for Judgment against the JAC holding 


erry 
’ 
aE 


Said defendant in civil contempt and fer an Order mandating 


-0- ae 


immediate compliance with the lawful and binding decree of 


the Court dated July 2, 1974 in this action. 


23. Further, plaintiff City of New York requests 
the imposition of a per dicm fine on the JAC to coerce its 


compliance with the July 2nd order. ‘ 


24. In addition, plaintiff City of New York re- 
quests the imposition of compensatory fines fox those minori- 
ty workers unlawfully denied their timely assignment to y 
work pursuant to the July 2, 1974 decree and for such other 


and further relief as to the Court may seem appropriate. 


25. The City of New York will produce at any 
hearing held subsequent hereto such preof as to the measure 
of damages as to the Court may be deemed necessary or con- 


venient. 


WHEREFORE, I request that the relief herein sought 


by the plaintiff City of New York be cranted in all respects. 


Dated: New York, New York 


October 3, 1974 


Bul, An oe) 
BEVERLY , GROSS 


Sworn to before me this 


3 CE ose of October, sgt ee 
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UNITED STATES DIstRrcT COURT 
\) SOUTHERN D. — OF NEW YORK 


oe i eee ana ee 


UNITED STATES us AMERICA AND 3 


CITY OF NEW YORK, - 
: 


Plaintiffs, ; ORDER 
7 Civ. 2877 
: (MIG) ° 


Vv. 


LOCAL 638, etc., »« « « 
LOCAL 28, etc., et al., 8 


ae 
, 


| 

ate 

| Defendants. ; 

| Defendant Sheet Metal Workers‘ International 

“Association, Local Union No. 28, ("Local 28") having 
requested the Court on March 28, 1974 to issue an Order 
enjoining and restraining the Plaintiff City of New York 

("City") and the Board of Education of the city of New York 
("Board"), from assigning and referring persons for employ~ 

ment as “trainees” to sheet metal contracto=s in signed 

agreement with Local 28 on construction jobs tnroughout “a 
the City of New York, and the Defendant Shee* “etal and 
Air Conditioning Contractors National Associaticn, New York ( 
City Chapter, Inc. ("Contractors Association”) having 

sought to commence an action on April 3, 1974, against 

Local 28 entitled "Sheet Metal and Air Conditioning 


Contractors Natl. Ass'n, N.¥.C. Chapter, Ine. v. Sheet 


Metal Workers Intl. Ass'n Local No. 28 and its Presicent, 


Dan Pasquinucci", 74 Civ. 1510, and contempcraneously 


therewith having made application to the Cormrt for an 


= te nh Obed tome 


Order to Show Cause enjoining and restrainizg Local 28 


from engaging in any strike, work stoppage, slowdown or 


eo eee ~ 


interference with the performane° of work by snect metal 


contractors on City and board job sites, incl..ue.3g Boys 


High - Brooklyn, Fashion institute of Technology - 


Manhattan, Family Court ~ Manhattan, and Ruppert Houses ~ 
Manhattan, pending arbitration of the dispute Setween the 
Contractors Associatio® and Local 28 regarding the employ~ 
nent ‘of "trainees" + and the matter having one on to be 
heard before the Court on April 3, 1974, and the respec~ 
tive attorneys for the parties hereto and for the Board 
having appeared and having been heard, and due deliberation 
having been had thereon, it is, without opposition, and 
the Board consenting thereto, 

ORDERED, that the Defendant Sheet Metal Workers 
Local 28 Joint Apprentaceship Committee ("JAC") be, and it 
is hereby, directed (i) to process the applications of 


the six persons heretofore referred by the City and the 


Board for employment with the sheet metal contractors on 


the Boys High, Fashion Institute of Technology, Family 


Court and Ruppert Houses job sites, for advanced placement 
in its apprenticeship program pursuant to the corns and 
conditions of the propos*d Consent Decree whnicx. is 
currently being negotiated in this action, (ii) to admit 
such persons, who qualify under subdivision (i), for the 
period effective immediately to and including June 30, 1974 
("pilot period") under the same terms, conditions and 
provisions as are applicable to other apprentices hereto~ 
fore indentured by gac, and (iii) to assign such qualified 
persons for employment with the respective sheet metal 
contractors on the job sites hereinabove mentioned, -and 


it is further,- 


' 


ee 
. omnes ~ 
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ORDERED, that Locel 26 be and her:zy +3 enjoined 
and restrained from causing any strikes wor: stoppage or 
slowdown during the pilot period on the for j3c> sites 
referred to in the preceding paragraph, and it is further, 

ORDERED, that the City and the Baird be, and they 
each hereby are, restrained and cnyoined fm assigning 
and referring any person for exploysent as 2 trainee, OF 
otherwise, to any sheet metal contractor in signed ‘ 
agreement with Local 28 for the pilot periaé, and it is 
further, 

ORDERED, that the employment of the aforemen~ 
tioned apprentices shall be in addition to and not in 
place of currently employed journeymen on tie aforesaid 
job sites, and it is further, 

ORDERED, that all of the foregoing shall be 
entirely without prejudice to the rights of any of the 
parties in the continuation of this action. 


‘Dated: New York, New York 
April @ , 1974 
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LAW DEPARTMENT 
MUNICIPAL CUILDING 
NEW YORK. N. Y. 10007 


ADRIAN P. BURKE, Co:peaton Counsel 


: September 9, 1974 
Cohen, Glicksteia, Lurie, Ostrin, : ° 
and Lubell, Esguires °, 
1370 Avenue of the Americas Rosenthal & Goldhaker, Eszuires. 
New York, Kew York 10009 4 Court Street 

‘ Brooklyn, H.Y. = 
Attention: Mr. Sol Bogen Attn: William Rothberg, tsquire 
we 
Dear Sirs: 
The City has reviewez the Status of the Order signed by Judge Gurfein in 

the referenced case on July 2, 1974 ane finds that defendant, Joint Apprentice- 
Ship Committee (Jac), has feiled to comply with its terms. 


The Order directs the Jao, inter alia to assign for employment 20 non- 
white advascod @pprentices by July 12, 1974. when the JAC f:iled to comply 
with this requirement, the President of Local 28, Edward Stack and co-counsel 
to the JAC, Sc! Bogen, met with Janes Nevamare, Director of zhe City's Office 
of Contract Compliance, during the first week of August to ¢:scuss the sitzuaticn. 
At that time c7C's Celingvency wes explained to be the reszl: of certain ili- 
defined “miscnderstancings" ecncerning the terms of the Orser. Nevertheless, 
Mr. McNamara wes assured chs: all “aisunderstendingss" hed been clarified by che 
meeting acd thst Compliance with the Orcor would be forthco=zing. ewever, as cz 
this writing there are only 14 non-white advanced @pprensices employed out uf 
the total of 20 mandated fy she Cozrs to be so employed by Jity 22, 1974. This 
situation obtains Cosrice the fact thet the City has made Tereatec efforts to refer 
Qualified candidates to CAC for processing cnd vacant posisticns exist i- this 
craft on City and/or Boerd of Zéucation construction sites. 


Further, JAC hes not assigned for enploumer.t any of the new class of 69 
apprentices orzered by the Court to te indontzered and SO @c8e:sned by Septextrr 
30, 1974. It is doubtful whether this mancate will be executed in the sherc 
time renaininz. Unless JAC taxcs smmediate steps to correct chis Situation, we 
must regareé such inection as an edditionel viciatcon OF Jzege Gurfein‘s July 21.8 
decree. 


The City ranains willing to cssist the 222 in fulling its legal responzi- 
bilities. However, if the GAC persists in engaging in ecticns which resuit i: 
“the violatica of the Orger of the feceral smurt. the City will move the Court 
for the imposition of such jusicial senctions areinst the mersers of the JA 
@S may be ceoned appropriate. We give this notice without hesitation or 
qualificetion of any sort. = 
2 ° 
Zn view of the seriousness cf the present situetien we ceem it incumbent 
upon co-cotnseis for the JAC to reply immediately to thir letter. 


Sincerely, 


Prirls Bess 


Beveriy © dfs 
Assisten: ‘Corporaticn Ccursel 


EthiaitT © 


To: 


ee oe RN 


Pas) Cert? + esquire 


Unites cares * . 
united _ eres Courthouse 


e 
Kee york; w.¥. 10007 


. . 


ate: faggurs D. Adams, Esquire 


robert Schluter nal 
coordinator ef Training 
sheetretal industry 

420 Lexing<on Avenue 

naw York, U.¥. 


-- Edware o'Reilly 

Secretary 

Local 28, Joirt apprenticeship Committee 
420 Lexington Avenue 

new York, N.Y. 


Milton Molsky 

Chairman 

Sheetmetal workers, Local 28 
Joint Apprenticeship Comnittee 
420 Lexington avenue 

New York, N.Y. 


‘John J. MNeXecugh 

Member, Sheetmetai Workers, Local 28 
Joint Agprenticeship Coxmittee 

420 Lexington Avenue 

Kew York, W.%. 


Roy Resnick 

Member, Sheet Metal workers, 

Local 28, Joint Apprenticeship Committee 
420 Lexington Avene 

New York, N.Y. 


Micheel Minieri rf 
Bender, She2* Metal Workers 

Local 28, Joint apprenticeship Cozmittee 
% Sheet “etal workers’ Local union 28 
1790 Sroadway 

Kew York, U.Y. 


_—— 
me 
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Howard Bretz 
Sheet metal Workers, Local 
Joint apprenticesh:p°C 
& Sheetxetal Wor! 
1790 Broacway 
New York, “ew york 


John Dasch 


workers Local 28 
ticeship Co= 
* pocal Union 


* sheetmetal 
Joint Appren 
_*& Shectwetal Workers 
1790 Broadway 
New york, N.Y. 


Sol Bogen, Esquire 
1 Penn Plaza 
new York 1 


Steven Glassman 
united States Attorney 
tes Ccurs-: 
Foley Squar=s 

Kew York, N.Y. ic 
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UNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT of NEW YORK 


wren oe ee —----- 


ONITED STATES EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION and the ; 
CITY of NEW YORK, ; 71 Civ. 2877 
(HFW) 
Plainti‘f 7 
Affidavit 
“ag” ste 


TOCAL 638, etc.., LOCAL 78, etc. 
et al,. 


Def endants 


. a 


COUNTY of NEW YORK 


STATE of NEW YORK 
SS: 
SOUTHERN DISTRICT of NEW YORK 


BERNARD WOODS, being duly sworn, deposes and say: 


2. Zam the Training Coordinator in the Mayor's Office of Contract 


Compliance/Construction for the City of New York. YI have held this position 
since 1971. 


2. My duties and responsioilities include the reéruitment of non-white 


workers for placement as trainees on City and City assisted construction projects, 
and the minitoring of trainee assignments, pursuant to Mayoral Executive Order 

20 (July 15, 1970), which requires contractors to make a good faith effort to 
employ one minurity trainee for every four journeymen empLoyed in a craft, where 
practical. 

3. Of almost two dozen building and construction trades, only sheet 
metal has refused to permit trainees to, be assigned to work, and no minority 
sheet metal trainees were placed from the issuance of the Executive Order in 
1970 until March, 1974. At that time, ‘six trains were placed at four jobsites 
as a result of comunity densnstzetions demanding that the contractors employ 
minority workers. Local 28, however, refused to permit these trainees to work. 
They remained as observers until, on information and beliet, the ccatractors 


ordered the union foremen to allow them to work, at which point the union workers 


left the jobs. 


4. On April 8, 1974 I was notified by Robert Schluter, Coordinator © 
for the Joint Apprenticeship Committee; that the six trainees could be put to 
work, and on that date they were put to work on the previously closed sites. 

I was instructed by my superior, James McNamara, that pursuant to an order to 
be entered by Judge Gurfein the following day, I was not to refer or attempt 
to refer for placemnt any othe~ sheet metal trainees until after mini 30th. 

5. Om July 2, 1974 I called Mr. Schluter to arrange appointments 
for the processing of the additional 14 trainee/advanced apprentices called 
for in the Order of Judge Gurfein which \ad been signed that day. During the 
following week, per arrangement, I personally geouupuiied 1l applicants to 
Mr. Schluter's office oe testing and physical examinations. After ieitte 
tested most of these men, Mr. Schluter excused himself from one testing sess- 
jon to answer a telephone call. On his return, he informed me that the call 
had been from Sol Bogen (Counsel for Local 28 and eovednnenet fox the JAC) and 
that Mr. Bogen had instructed him to refuse to accept any applicant who did 
not have at least 1 year of sheet metal experience. Of the ll applicants, only 
2 had such experience. On telephone instructions from Mr. McNamara, I told the 
rest of the men to go home. The 2 were accepted and assigned for work on July 
12, 1974. 

6. About a week or 10 days later Mr. McNamara prersew me that after 
discussions with Messrs. Schlut ;, Bogen and Rothberg ( the latter being Counsel 
for the Contractor's Association and eo-teunoet for the JAC) it had been agreed 
that applicants should have 6 months sheet metal experience. Within 3 or 4 dyes 
I had recruited 12 such applicants and arranged with Mr. Schiuter for their 
processing in shifts of 4 or § per day commencing the week of July 29. These 
were tested by Mr. Schluter and given physica! éxaminations. Several more days 
elapsed until, after a few telephone calls, Mr. Schluter finally advised me that 
he had sent a messenger to obtain the results for the physical examination from 


the laboratory and that the men could probably begin work the following week. 
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7. Also during the week of culy 29 I gave m Mr. Schluter a list 
of job sites at which there were a sufficient number cf sheet metal journeymen 
currently employed to warrant the placement of these tuazinees under Execctive 
Order 20. He advised me that he would have to check with the Local 28 representa- 
tive as to whether these sites were appropriate. 

8. Om or about August 5, 197¢ I visited Mr. Schluter at his office. 
He told me the sites had not been cleared by the union. He also told me that" 
Edward O'Reilly, an officer of Local 28, was looking at the applications to 
veri.jy the experience of the applicants, and that Mr. HD Reilly had instructed 
him not to assign any further trainee/advanced apprentices. 

9. Om or about August 7 I called Edward Staxk, president of Local 
28. He said he would not talk to me or to anyone frommy office and that I 
should call his lawyer if I had anything to discuss with him. 

10. JI immediately report this conversation % Mr. McNamara, as well 
as the lack of progress to date and the statements made to me by Mr. Schluter. 
On information and belief, Mr. McNamara then called Mesirs. Stack, Bogen, Rothberg 
and Schluter, reaching only Mr. Schluter but leaving messages for the others, and 
stated that he would ask the Corporation Counsel to commence contempt proceedings 
if there were any further such delays in compliance witt the July 2nd Order. 

11. Upon returning from lunch that day, Mr. McNamara and I found 
Messrs. Bogen and Stack waiting at Mr. McNamra's office. We met with them and 
Mr. tnsttniiines repeated his earlier messzge. Mr. Stack stated that he would 
become personally involved in the processing of the applicants and Mr. Bogen state 
that he would review appropriate job sites with Mr. Rotiberg for the placement 
of trainees. I was told by them that beginning: August I2 the trainees would be pl 

12. On August & I received a call from Mr. Sthluter aivising me that 
I could send 3 men, I did so and these mien placed on Aust 9. 

13. Om or about August 12 I called Mr. Schlwer. He informed me that 
he was awaiting written verification from sheet metal cmtractors as to the number 
of trainees they were required to employ under their cortracts with the City and 


the Board of Education. Mr. McNamara had left on vacation that morning. 


14. On or about August 13 I called Mr. Schluter to ascertain the 
status of the remaining men. He asked me to attend a meeting the next day 
with him, Mr. Stack and Mr. Rothberg at the office of Local 28. I attended 
the meeting on or about August 14 and informed those above named that my 


instructions were to contact the Corporation Counsel if the placements were 


not made. Mr. Stack and I went over the list of jobsites and he said he would 


take action to assure that all the mn were placed. 

15. One placemei:t was made on August 15. Later set Gus I called 
Mr. Schluter. JI told himTt wes leaving for a 3 week vacation on August 19 but 
that Miss. Mary Denby of my office had full instructions from me and would handle 
the matter in my absence. Mr. Schluter told me that 5 more men would be placed 
the week of August 19. 

16. On August 21 Miss Denby reached me by telephone in Ohio to 
report her lack of success in obtaining placement by the JAC of the 5 or any 
other trainees. JI called Mr. Schluter long distance and he said no additional 
trainees would be placed. JI returned to work on August 26, curtailing my vacation 
by two weeks. In the interim, 2 trainees had been placed through Miss Denbdy's 
continued efforts and 3 were placed on the day of my retmrn. (One of these 
was not an additional man, but one who had been laid off from an earlier 
Placement). 

17. On September 3 one more trainee was placed, leaving ¢ still 
to be placed. A further placement of 1 man was not made until September 24. 
During this period I was in constant contact with Mr. Schluter. He said that 
trainees could not be placed because the only sites at wnich sheet metal work 
me in progress did not employ ¢ journeymen. I pointed out that several big 
jobs under the auspices of the Education Construction Fund, such as the New 
york Telephone and Downtown Manhattan High School jobs eaployed only 2 trainees 
although the large numbers of journeymen employed warranted additional trainees. 
Mr. Schluter said that he had a “political problem” since Local 28 objected 
to minority trainees being assigned to any job while jourmeymen union members 


were unemployed. He, 380 2aid that he wanted to spread trainees among contractors 


even though, under the 1 for ¢ requirement, he could presently make 


. 


assignments of the remaining 3 trainees. 


128. ‘whe last 3 trainees were not assigned until September 30, 


twelve weeks after my initial call to Mr. Schluter on July 2nd and fully 


24 months after the date ordered by the Court. 


Pe ra 
= Bernard Woods 


Sworn to before me 


this 34d fAnPéOstober, 1974, 
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| UNITED STAVES OISTRICT courr 
{ SOCTRZRY DISTRICT OF NEw YORK 
-“-"-7f fe = ee es se eee ew ewww - -z 
| UNITED STATES EDCAL E*PLOVSENT : 
i OPPONTULIITY COIMISSION and the 
1| CITT OF jeW YORE, : 
Plaintiffs, : 
| s : 
-v- : 71 Cav. 2877 (HP) 
LOCAL 638 . . . LOCAL 23 of the 
SHESTMETAL PORLENS!' INTENNAPIONAL 
' ASSCCIATISW. LOCAL 25 Jor : 
APPRENTICESTP CHUTES . . 2 EN ace % 
H HZITISTAL CONTRACTORS ASSOCIATION ; 
OF liv YORK CITY, Iis., ete., e 
Defendants. 
| 43 ts : 
i ewererecece we oe & ww @ = «= oo @ of 
PRE TRIAL ORDER 
On Decesber » 1974, the attorneys for the parties f 
herein appeared before the Court at an pre-triel conference 
pursuant to Rule 16 of the Federal ules of Civil Procelure, 
and the following action was taken: 
1. The parties esrecd that the trial of this 
action shall be based upon the pleadin:s thereto, and none 
of tho issucs raised therein 4s abandoned. 
2. The parties have stipulated that the facts 
set forth in Txhibit A annexed hereto are not in disrute in 
this action, each party reserving the risrnt to object to the 
materiality end relevancy of any such stipulates fact. 
3. ‘While reserving the richt to ajd or subtract 
therefrozn, plaintiffs and third and fourth party defendant f 
New York State Division of Hunan Rinhts, (‘the State’) rro- 7 
! 
. pose to introtuce the exhibits listed in Exhibit 5 annexed 


hereto, and cefendants propose to introduce the exhibits 


listed in Fuhibst C annexed heroto. F 
| 


| 
if 
e 9 po 
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&. The parties have stipulated that there is no 

Gispute as to the following points of law: 
4 &. Shect Hetsl Yorkers" International 
Association, Local Union to. 23 (‘Local 22°), sued herein 
as Local 28, Sheet “etal Workers International Association, 
is 2 labor ormanisstion within the neaning of 42 U.S.C. 
§ 2000e(4) and a union within the weaning of | R1l~7.0 of the 
Administrative Code of the City of tiew York, is ensaced in 
an industry effecting commence within the meaning of 42 U.S.C. 
§ 2000e(4) and (ce), and its properly named as a defendant in 
this action uncer $2 U.S.C. 4 2000e. 
b. Sheet Netal Workers' (Local Union 425) 

Joint Apprenticeship Connittee and Trust ("JAC"), sued herein 
as Sheetmetal *orkers Local 25 Joint Apprenticeship Committec. 
is a joint labor =< manare: apprenticeship committee within 
the meanings of 42 U.S.C. § 29002 - 2(d), and Section 21-7.72 


(12) of the Administrative Code of the City of New York, 1s 


encazed in an industry affecting commerce within the teanins 


of 42 U.S.C. § 2000e, and is properly named as a defendant 
in this action under 42 U.S.C. § 2000e. 
cs. Sheet Metal ani Air Conditionin= Contractors 

National Association, New York City Chapter, Inc. ( 
Association~) sued herein as Sneetactal Contractors Associa- 
tion of New York City, Inc., is an association in an industry 
effecting comcence within the meaning of 82 0.5.C. § 259Ge 
which has a collective bargaining acreenent with Local 25, 
end is properly naved as a defencant in the complaint under 
Rule 19(2)(1) of the Federal Rules of Civil Procedure. 

5. The issues for trial are whether the defenitants 


Leeal 25 ani JAC are engzazed in a pattern and practice of 


LGC :sle 
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D-110 Gevial of and resistance to the full enjoyment by nonwhite 
workers® of the rishts guaranteed to them by Title VII of 
the Civil Rights Act of 1965, 42 U.S.C. § 2000e et se 


Administrative Code of the City of New York ("Title B"). 
A. PLAISTIFPPS' AND THE STATE'S 


CONTENTIONS 


| 
| ("Title VII"), and have violated Chapter I, Title 5 of the 
6. Plaintiffs’ and the State's contentions with 
| respect to these issues incluce the followine: 

(a) Prior to the effective date of Title VIZ 
and Title B, and continuins to the present, the defendants 


Local 28 and JAC have maintained discriminatory practices 


ship, referral, and eaployment of nonwhite workers in ‘iew 
York City. 
(b) The defendants Local 23 and JAC have a 
ba reputation in nonwhite communities of discrininatin=: this 
reputation operates to discourace nonwhite workers fron 
applyinc for membership in Local 25 and the Local 25 appren- 
. tice program. 
(c) The defendants Local 23 end JAC have effecs- 
ive control of enploynent in the sheetmetal industry in New 
York City, and by virtue ef this control and the diserinina- 


tory practices of Local 23 and JAC in the recruitrent. 


H 
| in the recruitment, selection, traininr, adsnission to merber- 
{ 

| 

| 

{ 

1 


Selection, trainins ,admission and referral of-nenwhites. 


qualified non-white sheet metal workern have been denicd 


dustry. 


- —— — es —--- + 


} 
| equal access to work opportunities in the sheet metal in- 
| 
| 
| 
| 


® Hereinatter, the term non-white will refer to black and 
: Spanish-surnared indivicuals. 


o3- 


A  — a Aics 


(4) Defendant Local 25 has denied qualified 
non-white persons direct ecsess to membership in Local 28 
while granting such aecess to white persons by the following 
practices, exong Others: (41) selective orranization of non- 
union shzps; (44) the use of jJourneyrzen tests that have not 
been valicated uncer EEOC cuddelines. and (144) the acceptance 
of trensfers to Local 28 of enite nerbers of affiliuted sister 
Jocal unions while refusinse transfers of non-white members 
of Local Union 400, Sheetmetal torkers' nternational 
Association (“Local 400°) and other affiliated sister lo. al 
unions. 

(e) Since at least 19£3, Local 23 has refused 
to accept transfers fron affiliated sister loeal unions un- 
less the individual seexins to transfer was a former zenber 
or apprentice of Lecal 23. This restriction, in conjunction 
with Local 23's and JAC’s past and precert Giserininatory 
practices in the selection, recruitment, treinins, admission 
and referral of non-whites, has dented qualified non-white 
sheetmetal workers equal access to work opportunities in the 
sheetzetal industry. 


(f) Prior to the effective dates of Title YIT 


and Title 3, and centinuinr to the present, Local 23 and JAC 


have given preference in actission, selection, recruitrent 
and referral to relatives or friends of renhers or apprentices 
of Lecal 28. Thin policy, because the vast majority of 
members and apprentices of Local 28 are and have been white, 
has resulted in the exclusicn of non-whites fron exploynent 
opportunities in the sheetretal industr7. 

(&) Local 23 end JAC have maintasnee infornal 
methods of referral and hirins which ensure that endloyzent 
is availeble alnost exclusivoly to the predominantly waite 


members of Local 23. 
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(h) Local 28 and JAC have unreasonably 
restricted and acquiesced in the restriction of the size 
of the membership of Local 28, thereby denyinre qualified 
non-white workers access to excpleyctent opportunitics in the 
sheetretal industry. 

(1) Local 23 and JAC have issued or have 


acquiesced in the issuance of work pernits to menbers of 


affiliated sister local unions and menbers of allied con- 


struction unions, all of whom are white, to perforn shect- 
metal work within the jurisdiction of Local 22, while denyins 
quelified non-whites access to menbership in Local 25, thereby 


denying them ecual access to enploywent opportunities in the 


- sheetmetal industry. 


(J) Local 23 and JAC have percitted the aez- 
bers of Local 28, the vast majority of whom are white, to 
work a sudstantisl amount of man-hours of overtine while 
Genyins qualified non-whites necess to membership in’-Local 
28, thereby denying thes equal access to employnent snportun- 
ities in the sheetmetal industry. 

(k) Local 23 and JAC have refused te permit 
sheetmetal contractors with whos Local 25 kas enllective 
bargaining acreements to fulfill the affirmative actior. 


obligations toward non-white workers imrosed uton those 


contractors by =zecutive Order 11246 and thereby have also 

interfered with the inplesentition of the obligations of the 

City of New York as a contractor under this Executive Order. 
(1) Prior to the effective date of Title VII 


and Title B anc continuins to the present, defendants Losal 


28 and JAC have maintained discriminatory standards and 
practices in sclection for and adnission to the Lecal 29 
apprentice prorran end such practices have discrixninated 


arainst non-white persons in .iew York City. 
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(mn) Prior to the effective date of Title VII 
and Title B and up to and includinc the year 19€6, ¢efendants 
Local 28 and JAC preferentially admitted to the Local 28 
apprentice prosram relatives and friends of existin= nembers 
of Local 23 which practice resulted in th- exclusion of 
qualified non-white applicants. 


(n) Subsequent to the effective date of Title 


VII and Title B, the defendants Local 25 and JAC have edopted 


selection procedures and standards for admission to the 
Local 28 apprentice prosres which operate individually and 

in conbination to prevent non-whites fron having esual eccess 
to the prosram, and which are not correlated to success in 
employment as a sheetactal worker. 

(o) Subsequent to the effective date of Title 
VII end Title B, the defendants Local 23 and JAC heave violated 
the order of the Honorable Jasob ifarkowitc, Justice, ‘iew York 
Supreme Court entered in the action of State Commission “or 
Human Rishts v. Farrell, Index No. 40522/64, and such viola- 
tions have denied non-vhites equal access to the spprentice 
program and journeyman status in Local 2S. 

(p) Defentants Local 23 and JAC have adopted 
and isplemented an apprentice procram which (1) has failed te 
provide a sufficient number of graduates into journeyman 
Status for the sheetnetal industry; (14) is lon-er than 
necessary to train persons for journeyzen status; and (iii) 
requires testins and training not nacessary nor rereonably 
related to the actual rork performed ty journernen sheetnetal 
workers; all of which operate individually and in coxbination 
to prevent non-whites from gainine equal access to journeynan 
status. 

(q) Local 23 has orcanized and subsidized a 


tutoring program for relatives and friends of Local 23 


he. 
G2 


a 


“+ 


D-124 members desicned to assist such relatives and frienis to 
score hizher on the Local 28 arrrertice epplicants exzarnina- 
tion; this policy, because the vast majority of nesters and 
apprentices of Local 23 are anc have beer. white, has pre- 
vented non-whites from rainine equal access to the prosras. 
: 7. In order to renedy the effects of the above 
Gescrided discrisaination, defendants have been and are under 
an obligation to tale affirmative action to recruit, select, 


train, adnit to mentership in Local 22 and the apprentice 


progres. refer to erploy=ent and ex=ploy substantial nusbers 


of non-white workers. 


8. As a result of the above-described disericina- 


fore, entitled to receive beck pay in acourts to be octerminc: 
subsequent to the trial of this action. 
B. CONTRNTION'S OP DEPENDANT LecaL 23 | 
9. Local 28 has not viclated Title VII of the 
Civil Rishts Act of 1944, 42 U.S.0. Section 23%Ge et seq. 
<—Ttocal 23 has not violeted Chanter I, Title 2 
of the Adwinistrative Code of the City of New York. 

ll. At sll tines relevant herein, Local 2° has 
maintained fair, re2sonable aad ppecereasicisenies procedures 
for recruitment, selection, trainins, admission ani job refer- 
ral of all persone. 

12. Local 23 has not discrininated against any 
person or group of pergons in retard to reeruitrent. selection. 


training, admission and job referral on account of race, 


creed, color, relision, sex, are, nationsl orizin or other- 


wise. 
N 13. Persons ore adaitted to the sexbership of 
Local 20: 
(2) upon mrasduantion fron the JAC aporenticeship 
prorran; 


| tion, non-whites have suffered financial lo3s ard are, there- 
| 
| 


(>) by transfer froz sister losal unions 
affiliated with International Association; 
{c) successful performance on a written and 
practicel exatinstion, and 
(4) emplornacnt with a newly orcsnized sheet 
metal contrector certifyinc to need for applicant and 
applicant's ebility to perforn st fourneynan standaris of 
vorknanship. 
These procedures of admission are fair, rensorable 
- nd non-cfserininctory end are rererally known throuzheut 
the jurisdiction of Local 25, to wit: the five (5) Seroushs 
of New Yori City. 
14. The terss, conditions and peevisions of 
ment of journeynon and avrrentice sheet netal workers 
sented hy Local 20 are as set forth in the collesztive 
bargeinins asreesents nevotinted ty ant between Local 
sheet xetal contractors, which are nor: -dLesriminatory 
respects. ; 
15. Gaalified sheet retal workers have nat deen 
denied adrizaion to menbership of Loesl 23. 
16. Local 22 hss accented or denied (4) transfers 
from affilictes sister local unions and (14) adnission to 


penvership without resard to race, creed, eclor. relision, 


SCX, Ase or national orisin. ae 


17. Losal 25 hss not maintained at any tice « hirin- 
hell or referral System of any kind. 

18. The size of the nerbdership of Local 25 is 
Geterzine’ by fair, reasonable end non-Aiseri:inatory con- 
Biderations, includins esployzent opportunities anc the lack 

_ thereof. _ “hl 


19. Local 23 has not enrared in any practics or 


procedure whereby qualified Yon-whiter were denied eecens to 


abe 
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mezbership to Local 25 or exployzent oprortunities in the 
sheet metal industry. 

20. ‘The exploynent of Journeyuan and ap -erctice 
sheet metal workers by sheet setal contractors in si-ned 
acreezent with Local 25 is governed by the collective barczin- 
ing acreezent of the parties, including the grievance and 
ardvitration provisions thereof. . 

21. Local 25 dees net control or influence the 
esploynent of sheet metal worvers by the City of New York or 


by other non-uriion esployers. 


. 
eee 


22. Local 22 has eozplied in all respects with the 
Orders of the Suprese Court of the State of New Yors 


(Harkowitz, J.) enterea in the procecdine of Leftowits vy, 


—— ee one 


Parrell, etc., et el., Inder Ko. 0928/58, 
23. Leeal 28 has not orranizsed, establishes or 


eubsiciced any prozras «kich was intended to er had te 


oe wow 
‘ 


effect of preventing Non-whites fros having equal eccess to 


the JAC apprentice prosraz. 


28. Ko Hon-nhite has sufferes any firareial loss 


oma” 


4 . as the result of any act or eonduct by Local 23. 
25. Based upon Loeal 28's ecntentions hereinabeve 
set forth, this action should be dississed. 


C. DEFENDANT Jse's conresTrons 


26. The JAC bas not violated Title TIr. 


27. ‘The JAC has not violated Title 23. a 


2€. That at ail tices relevant hersin, the JAS has 


ee 


meintained a fnir, reasonable sna mon-discrininatery pror-res 


of recruttzent. selection end aszisticn for applicants ar, 
hos further mainteined a fair, reasonable and non-ciserinina- 
| 
‘ ‘ tory prozras of trainin: for aprrentices. 
| 


29. The JAC has 4 revutation for eaintairins> 4 


ee 


fair, reasonable ang ron-ciccrininstory prorre:. 
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30. The -JAC's control of enploynert of Aprrentices 
is limited to contractors in simnes agreexent with Local 23. 

31. ‘That at all tines relevant herein, the JAC has 
maintained a fair, reascnable ant non-4iecriszinatory presra> 
end has rot civen preference in edzission, selection, recruit- 
ment end employrent to relatives or friends of mexbers or 
apprentices of Local 28. 

32. The JAC refera out for exploysent indentured 
apprentices in a fair, renzsonable and non-disericiratory 
manner. 

33. The JAC ig not involved in deterninine either 
the size of the rembership of Loesl 25 nor the nucter of 
apprenticos in the JAC procras. 

38. The JAC is net involved in the issuanee of werk 
perzits. 

35. ‘The JAC is not involved in the ascunt of over- 
time work perforsed by members of Local 33 and further the 
JAC has nes dtnded any qu2lificd non-white secasa te sexber- 
ehip in Local 2% and exploysent opportunities in the shect 
metal industry. 

36. The JAC has not interfered with sheet rete! 
contractors no> tne City of New York in meetins theis effira- 
ative action oblizations. JA 

37. That at cll tines relevant herein, tie tie has 
maintained s fair, reasonabdle and non-ciserisvinetery procras 
of selection and aitiesion of applicants to the presran. 

38. Since the effective date of Title VIT the JAC 
acnittes applicants to the prorran in a fair, resonable and 
non-ciscrininatory maraer without rerard to relationship to 
menvers of Local 23. 

33. That at all tines relevant herein, the JAD has 
maintained fnir, reasonable ani nan-diserindaatery selection 


procedures and stanieris for adniasicn to the arnresntieosnip 


36s nT 


presras ard further thet said selection precedures aré 
standards are releted to success in exnloyvztent as a ahect/ 
Retal wevkor. 
40. That at all tises relevant herein, the JAS has 
fully sonplied with the order of the Eon. Jacob “erkovits, 
atiee, New York Suprese Court entered in the ecticn of , 
Lefhovits v. Parrell, Index No. 40975/€8. 


Rl. The JAC devs not deternine the nusber of 


| 
| 


apprentices in the program. The lensth of tise reouired tor 
successful cozpletion of the aprrenticesi:ip precras is 
necessary in order to proverly trrin persons for fcurneyzen 
status. The JAC requires tertins and trainint necessary and 
reascnsvly reluted to the ictual werk rerfcencid iy Journev:.cn 
sheet setal worrers. 

&2. Based on the Jac's eententions as set ferth 
hereinabove, this action should be disnisned. Baa et 

&3. ‘That no non-vhite has suffered finaneted less 
an a result of the prorvan administered by the JAC. 


BD. PLAINTIFPR® AND THM STATE'S 


SITS So 


sae 2G 


While renerving the rimht to add to or subtract 
froa this list, plaintiffs and the State seeees to ealil soce 
or all of the fcllovinrg witnesses: 

1. Offtcials anc/or senders of Loenl 22, Including 
the following: 

es. (Cdward J. Stack 
be Par Pacsquinucel 
@. Edvard S'Reilly 
4, Robert 9, Schluter 
e. Thoaszs Carlouch 
2. i-manuel Anen 


3- Louis Cammaarato 
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ndant Joint Apprenticeship 
ties 3 


LOUIS J. LEFKOWITZ 

Rttorney General of the State of Now York 
Two World Trade Cante 

New York, New York 1 


“Attorney for third and fourth-party defendant - 
New York State Division of Hunan Rights 


By: De«ainic Tuninaro, 


« a © wet oe ate eo, Ae. teem men Feds Sa St eke eee 


HEMRY BF. .WERKER, “De. ears mw yaceg een eee 6 eRe BS 


This is an action filed in-1971 by the United States 


pursuant to § 707(a) of Title VII of the 1964 Civil Rights Act, 


42 U.S.C. § 20CCe-6(a).. It was originally part of a larger 
action against four unions in the building,trades ine “Vv 
and their joint. epprenticeship committee-for engaging in a 


past and continuing pattern and practice of discrimination 


ke 


in aGmission and employment of non-whites. orn after i sue 


was joined in that case separate trials were ordered for 


68 


the action relating to 


? 


Workers! International 


Vv. -Local 632, 
(S.D.8.¥. 31972). 


The defendants 


from January 13 


Joint Apprenticeshi 


purposes of relief only, 


na 


1a 
Association (Contractors! 


and fcurth party 


~ 


NW. YOLK Stata p 


a Gefendant.in-this action 


third-and fourth- 


ministrative and judicial 


‘State Attorney General agains 


the Cefendants were dix. 


Sc 


selection and adimissi 


direction of the Division. 


Rights v 43 
Ce, 


case, 


Division has 


aligned itself with the 


ivision of 


MpAtaAasswine 
PpLtcCCosnins 


Air Conditic 


4. 


Association). 


- 


LOL 


s instituted by th 


] 


Local 28 and JAC in which 


ted to and racially discrininator 


under the supervision and 
) 


Se2 State Commission on Ruman- 


.2d 549 (Sup. 


want ia this. 


fhe -couplaint £il Dy the United States (the’ 


government) alleges tt cal 23 i ngage d in a pattern 


and practice ‘of resistance to + £ enjoymen 


secured -to them by Title VII of 
55 2000e-2 (c) 


lléged includes, but is‘not limited. = 


(a) Failing and refusing 
workmen .. . as PD anne don 

same basis as 

(b).. Failing and vutusing to 

workmen for amployment Bra oe 

Surisdiction) - . « onthe: 

whites are referred by ap 

for referral which have 

effect of «nsuring referral 

oo SER) «2. . Besbere . 

(c) Failing and refusing to recru 

for membership in and exploynent 

+ = AESeet 26). son the: 

as whites ace recruili:ed; 

(ad). -Failing and. refusing to. permit con-:: - 
tractors With whom... « (jocal 28)-.°. .- 

has. collective bargaining agreements: tor? 
-fulfill the affirmative acticn obligations :* 
imposed. upon. those contractors by Exécutive + 
Order. 11246 by refusing to refer cut blacks 
whom. such-contrcactors wish to employ; 

(e) Failing and refusing to taxe reasonable 
steps to make known to nonwhite workmen the~- 
opportunities for emplcyment in the... 
(sheetmetal trade)-: . ., or.otherwise =: 

to take affirmative action-to overcome the 
effects of past racially discriminatory: 
policies: and practices. 


. 


however, that plaintiffs have 


such violations at trial, vearnment's complaint is 


aaended to conform to the 
a = 


Local 28 : 


is eneeges in a pattern:and practice of resistance.to the full ° 


enjoyment by. non-whites of rights which are secured to 
by § B t=7:9 of the New York City Acmin str 
well as by Title VII of the 1964 Civil-Rights Act:° It-sets° 
same allegaticns as to Lec: A and 
° "1 : 3 
adds as an additional example of cciminatory pract 


(f) Adopting standards for admission to — 
union membership which are not job related... 
and which operate £o et a dis-:- 
proportionate number of non-whites for - 
membership. 


The City's complaint, m eges that defendant 


JAC is also engaged in a pattern and practice of. discrimination, -- 


which includes, .but is not limited_to: -. 


(a) - iPailing tay sigan to make. infor-==-+-—-- -- 
i apprenticeship oppor 

cunkttbe-avadiabie to non-whites on the.2--— 

same b2sis as it is mede available to-:.: 

whites; -- ‘ 

(b) Failing and refus ing to make ap- 

prenticeship opportunities available 

to non-whites on the same basis as 

they are. made available to whites; -: 

(c) Adopting standards for the selection 

of apprentices which are not job related—. 

and which operate to disqu ralify a dis-.- 

porportionate number of ncen-white .+ 

applicants for apprenticeship. = 


ints have been largely 


tiated by the evidence produced at trial. 


PACKG?OG® D PACTS 


Local 28 


1. . Local 28-is an unincorporated labor. union.._- 

It is the recognized bargaining agent for journeymen 
6 

apprentice sheet metal worke: 
within its geographical jurisdiction. 

2. The geographical jurisdiction of Local 28 
includes the five boroughs of the City.of New. York.-.. 

3. : A-non-white has never been an officer of- 

of the Executive Board of Local 28. 
Since its inception in 1913 Local 28 has beer!’ 


governed by its own Constitution and-By-Laws, and by the 


Constitution and Ritual of the Sheet “Met Workers' Inter- 


- national--Association:= Prior to -November- 19467-the: Constitutions = 


of: the: International Association contained a provision. for the—~ 


establishment: of: an: "auxiliary" local union when -there was-a'= 


"sufficient number of eligible Negro-applicants." As stated 


in this provision, the auxiliary was: 


subordinate to the established and affiliated 
white local union and shall be represented 

by: said white local union at.all .conferences ~~ .- 
and conventions, including Intetnational 
Conventions:.-.-.. The: same initiation,~.- 
re-initiation and reinstatement fees shall ~~ 
apply to auxiliary members and the privilege 

of. transfer shall be limited to transferrin 


ee ss 


from one auxiliary to-another auxiliary. - 
5. As of October 1, 1974 Local 28 had collective 


oy bargaining agreements with approximately 133 sheet metal 


a) successful completion of a four-year 
\ e 
\ 


* 


T 
a: 


contractors in New York City. There contractors do not amploy 


slip" .(ID-Slip) dy Local. 28. permitting him to temporarily work.. 
in the sheet metal industry within the geographic jurisdiction 
of Local 28. The reason for this is that members of Local 28 
will not work with sheet metal workers who do not fit within 
either. of the two categories above. Thus, Gespite a contract . 
provision which grants Local 28 ccntractors autonomy in hiring,- 
Local 28 has substantial, if not complete, control of job 
opportunities which arise -with then. 4 
GS.” £8 preventing its contractors fromhiring non- 
/ union non-white sheet metal workers Local 28 has precluded 
them from.fulfilling the affirmative action obligations in- 
posed.on:them by Presidential Executive Order 11246, 3 C.F-R. ... 
— Chapter IV § 202, and Mayoral Executive Order 71, April 2,=.-- 
1968, 96 The City Record 2342 (April-10; 1$68). Those orcers~7 
require recipients of federal construction funds and city 
construction contracts to take affirmative action to ensure 
that-all applicants-for.employment enjoy equal access to WOrK = 
opportunities without regard to race, color or national origin. .- 
7. Since 1960.there have been four methods by 


which individuals have been admitted to membership in Local -- 


28: 


aporenti 

b) suc 

and pra rit 

by the &: Bo 

(jcurneyma 2st); 
c)° transfer from a sister local union, 
affiliated with the Sheet Metal Workers 
International Association; -: 

a) employment with a newly crganized —: 
sheet metal contractor who will certify = 

as to its need for the applicant and the 
epplicant's ability to work -in accordance — 
with journeyman standards of performance. = - 


The availability of the first method is determined by the-:- 
collective bargrining ayreement between Local 28 and the em- 
ployers. The availability of the other three methods is = 


@etermined by’ the Executive Board of Local 23, with the 


. 2. { approval.of the Union membership.-:. th 
“a 8. As of July 1, 1974, 3.19% of the-union's total ~ 
membership (including pensioners) was non-white. - R 


9.. Between January 1965 and July.1974 Local 28... 


admitted 1103 new. members, 79.78%. from the apprentice program;-'- 


9.07% through the use of written-and practical examinations; 


ao 


ff 5.98% via transfer from sister unions,. and 2.81% from newly -~- 


% 


organized sheet metal shops.. Of the 1103 new= members,:11l1l-_— 
or 10.06% were non-white. 

10.: Local 28 Goes. not maintain a hiring hall:+. -- 
Referral and hiring are done informally, through word of::: 
mouth and: contacts with other members, apprentices and con- -- 


tractors. - Sometimes business agents call Local 28 members ~- 
‘ 


and advise thom of job opportunities; sometimes members - 


call the agents seeking information on work orenings. ~- In 
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geod times, each business agent makes a job referral 
& mately five to ten times a week. 
_ ll. tUocal 28 refused to participate in the New York 
( Plan when it was in effect in New York City. The Plan was a 
/ joint industry, City and State effort to increase participa- 
7 
tion of minority enployees in the construction trades. 


B. The Contractors' Associaion 


12. The Contractors’ Association is an association 


sheet metal construction work. It has a collective bargaining ~ 
agreement with Local 28, and its members employ approximately -— 


| 
~ ... ~ 70-80% of the union's members and apprentices. 


€ building contractors in New York City who are engayed in 


13. The manpower reguirements of the Contractors’ 


Association is a mandatory subject of collective bargainin ‘ 
by-and-between-the Association and Local as. 
C.° JAC and the Apprentice Program™ 

( ; 14: JAC is a joint labor-management committee -com- - 


posed of representatives of Local 28 and of the Contractors' 


Association. It administers the Local 28 apprentice progrzan. 


: 15. A non-white individual has never been a member 
of JAC.. 
. “ ° ro) > . ~ 
. 16.. Since 1264 the operation and organization of. the - 


, 


apprentice program has been governed by the Ssandard Form Union 
Acreement (the Collective Barcaining Acreement), the orcer and 


epinion in State Commission on duman Rights v. Farrell, supra3, 


th Draft of Standards for the- 


/ Adnission eof Apprentices 


& ae City, New York (Corrected Fitth Deaft), J? 


and Declaration of Tru: t+, nd JAC's Rules and 
17. In 1965 non-white enrollment in the apprentice 
program was~.37%. It increased to a high of 21.80% in July 


1967, fell to 9.77% in July 1973 and returned to 13.99% in 


«fa 


ie 
July 1974. 
cee 


18. The Local 28 apprentice program presently con- 


“sists of eight terms of six months each. Apprentices attend 


7. ten all-day class sessions per term, receiving eight hours 
3 | 


of pay for each such session. The other days they work for 
| 
employers wh. have collective bargaining agreements with Local 


28. 


ig most recent (1972) Collective 3ar- 


gaining. Agreement. apprentice classes are to, be appointed-every 
six months,.and_the:size of the entire program is to-be--r- 
stabilized at 568 apprentices. Betwee! oe 1972 and-: 
July 1, 1974 the total number of prentices enrolled in the 
program has decreased: 

January 1, 1972 

July 1, 1972 

November 11, 1972 

January 

July 1, 

January 


July l, 


be between the ages 13 and 25 at th2 time of acmission, 


time spent in 
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although exceptions 
military service. 


21. .Since 1969, as a resuit of the Corrected FEEER —.. 


Draft contained in the New York Supreme Court €ecision in 


State Commission on Human Rights v. Farrel, supra, apprentices 
are required to have high school diplomas _or equivalency 
certificates at the time of admission. For the years 1367- 

o 


1968 only three years of high school education were required. 


For the years 1965-1966, only two years of high school educa- 


tion were required. Prior. to 1965 apprentices were appointed 
from an applicants list, with high school diplomas, veteran's 
status and recommendations of relatives by members of Local 
28 ee some. weight. in the appointment eeeceete: 
22.° Application forms utilized for. the apprentice. -_- 

program require the applicant to list his police record, if 
any, and his citizenship. 

; 23. Applicants satisfying the age, education and 
physical requirements are admitted to the apprentice program 
in accordance with the ranking obtained on an aporentice 


- 


entrance exam.-: There is*no cut-off pass/fail score for. the -. 
entrance exam, which is an aptitude exam consisting of tests 
in five areas (the JAC battery): : = 


a) mental alertness 


b) mechanical reasoning F 


and concepts 
roblem solvirg -~+ 


Since 1966 the chuoice of 


/ mentioned areas, their administration, and the ranking of =: 


/ 


those tested has been perfocmed by Stevens Institute of. 
Technology “(Stevens Institute).- In 1965 and-1966 this work*=* 
was done by the New York Testing and Advisement Center. 


25... None ofthe defendants have kept records of 


: d tes j 
the race or the ethnic identification of persons who have - 


applied or sought to apply to the apprentice program, of-«-* 
persons whose applications have beén rejected prior to the~-- ~ 


aptitude examination, or of persons who have taken the 


aptitude examination and have been rejected or have themselves 


CoS 


rejected admission -to the apprentice progré..... 
26 2. None-of =the ‘defendants. ‘prior “to :1973.-Kept z=: 


records-of the'race-or ethnic identification-of persons-::~ 


taking the apprentice aptitude examination-:--- 
- 272° No one fails out of the apprentice »rogram~- 
because of -schvol-performance,. although he may..be left back-e=—- 
28.- JAC’ "assigns-apprentices for employment.:~ However;> ~ 


no apprentice can begin working for a Locai::28 employer withoutar - 


- 
-_ 


first receiving a union “apprentice work card." , 


ra 
ed 


—_ 


29. . The ‘current Collective Bargaining Agreeméent-= 


between Local 28 and the Contractors’ Association provides:: ~ 


eee ee ee ee een Re ee eee re + ees ~ 
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testified that the bente selection criterion applied ~~ Local 


RO RE WERE Re EP : ie 
28 was the applicant's relationship. to, or fetandetite with, 
nae os eb E 
union members. Thus the utrtors-setection-procédure was . 
Sag - 
largely nepotistic, with the result that a majority of the-- 


individuals enrolled in the apprentice program were related - | 


ARTICLE IX 


§ 3(c). There shall be a moratoriua on 
apprentices during the period of the six 

(6) hour day. Apprentices shall be appointed, 
but work assignments deferred until return to 
the seven (7) hour day ard shall then be 

made by the Joint Apprenticeship Ccnnittee 


J 


in accordance with the required needs of 


the program. _ 


Since October 31,°1973, the industry has been on a six hour day.- 


DISCRIMINATION IN THE APPPENTICE PROGRA 


LNAL DWN BI 46tks OES one SoS Se 


Prior to the institution of a new-selecticon procedure™ 


in accordance with the Corrected Fifth Draft, Local 28 sti _ 


| 


- ~ =-~\- controlled admission to the apprentice program. Union officers 


Se Se 


9 


in some manner to members of ~ocal 28. This is further born 


-out by evidence that no Black w7s “ver enrolled in the apprentice 
if ~- 


program, and at .least during che period-from January. 1,-1960~—..-. 


through March 15;°1965, only one other non-white~individual — 


3° 


was a Local 28 apprentice. 


Congress's objective in enacting Title VII of the 


1964 Civil Rights Act was to achieve equality of employment 
opportunity by removing those selection barriers which have- 


historically operated to favor white employees; therefore 


ho Nicaea 


ete Pa el det Lad -—— --- ao —- ss 
~ PS . . 


under the Act, 
practices, procedures or tests neutral 
on their f. se, and even neutral in 
terms. of their intent cannot be main- 
tained if they operate to ‘freeze’ the 
status quo of . . . prior discriminatory 
employment practices. 


. 
“ ¢ 
‘ 


Griggs v. Duxe Power Co., 401 U.S. 424, 429-30 (1970). 


whether the new selection procedure provided for 
in the Corrected Fifth Draft discriminates against non-whites 
and/or operates to "freeze the status quo" of the defendants' 
prior discrimination would best be determined by a thorough 
statistical analysis of the entire procedure as a whole. 
However, the fact that no records were kept of applicants’ 


10 
race and national origin has precluded this approach. 


Plaintiffs at trial therefore soucht to establish that each 


rrocedure operates 


= 


individual component of the selection 
sepaxakety to discriminate against non-whites. For the reasons 
discussed below the court finds.that the selection.procedure 
does not-fully comport: with-the mandaté of Title VII. 
A. ene Aporantion Entrance Exam 

Plaintiffs' argument as to the JAC battery of 
‘tests was based almost’exclusively upon the testimony and 
statistical analysis of Dr.. Raymond Katzell, Professor of 
Psychology at New York University,_and an expert in industrial os 
psychology and-psychological tes:ing. Dr. Katzell analyzed 
the percentage of identified non-whites tested, as opposed 
to that of whites tested. who appeared in the top 50, top 
100,-and top half of the aggregate rankings for all eight- 


1l 
exams administered betwe n-April 1968.and March 1973. He 


ound that the percentage of non-whites at cach level was. 
aS smaller than that of whites to a statistically significant ~- 
4 @egree. This means, in the language of the industrial -.2- 
psychology profession, that the apprentice entrance exam—. 
ination as administered in those eight testing sessicns 


had an "a@verse impact” on non-whites, and that the. impact---. 


was not lixely to have-happened by mere .chance -{i.e.: was°s 77 oF 


lixely to have occurred by chance on:the basis of a random 


sampling no more than one time in twenty). 


Dr. Katzell also separately analyzed each. of: the:-. 


sy 


eight-tesc batteries in the same manner.: He found that on. at 


at least one level in each of seven batteries there was a = - -. 
statistically significant difference in percentage. There was-~- 
no statistically significant difference on the eighth battery.-... 
The more conclusive result achieved in the aggregate analysis --. 
stems. from the larger size:of.the applicant..-sample-involveawi: 
Drs Katzell-further: testified=that=the-presence...- | ——_ 
of statistically significant adverse impact on the JAC 
battery is not surprising,.as-Blacks-and other. economically: 
disadvantaged subgroups perform competitively. -less.well thanz. 


whites on verbally-based -tests.+ This.conclusion -is-generally:>_ .. 
shared by the psychology profession.- See. Cooper and .Sobol, --_— 
Seniority and Testing-Under Fair Employment Laws:.-A General = 
Approach to Objective Criteria-of Hiring and Promotion, 82 

Harv. L. Rev. 1598 at 1639 (1969); indeed, JAC's expert 


witness, Dr. Judah Gottesman, senior consulting industrial<. 


Lin: it Ae | 8 


psychologist at the Stevens Fist itote of Technology, testified 
S in substantial agreement. See also Boston Chapter NAACP Inc. 

v. Beecher, 504 F.2d 1017, 1021 (Sth Cir. 1974); Bridgeport 
Guardians, Inc. v. Members of DEidgeport Civil Service Comm'n,-_z 
482 F.2@.1333, 1337 (2a Cir. 1973). 

Title VII proscribes standardized testing devices 
which, however neutral on their face, operate to exclude 
non-whites capable of performing effectively in the desired 


positions. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 


806-.(1973) 2: As the Second Circuit noted in United States e.: 


Wood, Wire & Metal Lathers International Union, 7.3. 26° 40854 


414, n. 11 (2d Cir.), cert. denied, 412 U.S. 939 (1973), 
"statistics muy establish a prima facie case of da‘ scrimination" 
12 


;in.violation-of:Title. VIIz.- The-court finds <hat-:plaintiffs"-:-- 


i 


s ‘ Statistical--analysis-described. above-establishes=such=a<cas a 
‘end thereby shifts to defendants the burden of justifying = 
their use of-the discriminatory-testing-device.—-See-Chance--- 
K _v. Board of Examiners, 458° F.2d 1167; °1175 (2d Cir. 1972)~< 
Since the: touchstone-iiu-justifying a discriminatory: practice — 
ih. eltiakids ciabatta taal Resabdee® hiiceun is to prove by .. iad 
able professionally-.acceptable methods -that:the Local=28 apprentices<= - 


entrance.exam is significantly related to job serformance.- - 


Albemarle Paper Co..v. Moody, 43 U.S.L.W. 4880 (1975); Griggs: = 
v.' Duke Power Co., 401 U.S.at 431. 


To sustain:that burden JAC called Dr...Gottesman: 


who testified as to three .validationstudies which he had 


performed on the JAC battery. A validation study is one 


made to determine if a test can with significant accuracy 


predict an individual's performance on the job. According 
to Dr. enttackan.: taxidies studies are of three kinds: Bee: 
"construct validity" study establishes whether or not the - 
exam determines the degree to which applicants possess 
characteristics important to job performance. A "content 
s2lidity" study establishes whether or not the exam contents 
closely duplicate the actual duties to be performed on the 
job. _Lastly;—a “predictive validity" study establishes 
whether or not exam scores correlate with external variables 
considered to provide a direct measure of job performance. 


See American Psychological Association, Standards for 


Educational and.Psychological Tests at:.25=31 19762 ..0.08. 4... 
the. three methods,. the predictive-validity .study. is considered - 
best. .Bridgeport Guardians, 482 F.2d-at-1337; United States v. 
yocal. 638; Enterprise Ass'n, 360 F. Supp. 9797~9927(S.D.N:¥> 


1973), modified 501 F.2d 622- (2d Cir. 1974). 


The first study performed by Dr. Gottesman fits 
within none of the three categories described above. At 
best it:may be-described as--an-"indirect-validity- study." 
It consist of no more than a ctused tid of the JAC battery- 
to pre-validated aptitude tests of the same name and. 


supposed subject matter in the United States Employment 


Service's General Aptitude Test Battery... Such a comparison 


shows nothing with respect to the JAC battery as a whole. 


Furthermore, it is predicated on the precarious assumption 
that aptitude tests with the same name are ge etaag 
Dr. Gottesman's conclusion that the two sets of tests are 
“essentially identical” ane therefore equally valid. accordingly 
carries little, if any, probative force. 3 
Dr. Gottesman's second study examined predictive 
validity: Although it also shows nothing with respect to 
the JAC battery as a whole, it indicates the separate 
predicative validity of each of the five tests. This study 
“was made possible by ae fact that JAC admitted to the apprentice 
- program. all of the applicants who took theApril 1969 entrance 
examination (the April 1969 group) regardless of rank. As 
part of the validation study, when those in the April 1969 
group .were:.completing:.their- four year=-apprenticeships-they== 
were examined as to job performance on a practical-test : 
("hands-on") and a written test ("trade-information").~ . All 
parties agree that of the two tests, the hands-on sample, 
_ereated by the apprentice program's coordinator of training, 
Robert Schluter, is the more direct measure of job performance. 
‘Plaintiffs, however, question the adequacy of that test as 
a scientific -criterion_of:shéet: metal_success— See note _16~- 
infra. 
In comparing the apprentices' performance on the - 


hands-on sample to their performance on each component of. 


the JAC battery, Dr. Gottesman was able to determine the - 


4 


~“, 
) 
vs 
correlation between job performance and each aptitude test. 
e He concluded that: 

unfortunately, by reason of acceleration, 

natural attrition and other factors, the 

graduating apprentice class in June, 1973, 

aid not contain a sufficient number of 

either Blacks (N=8) or Spanish-surnamed 

Americans (N=5) to represent statistically 


- meaningful subgroups.--. Hence, no c2s@ can 
nade eitt for or against the existence 


of any differential validity. That is, 
the data does not support or negate any 
contention that the test predictors 
operate differently for minorities than 
for whites. 
Ex. W. at 1-2 (emphasis added). His findings, however, show 
Little -evidence: of validity for either whites or minorities, 
and largely support the expert opinion of Dr. Katzell that 
the apprentice entrance exam adversely affects non-white 
applicants..- Dr.. Gottesman's tiendune, in brief, are that 
for the April..1969-group as a whole, only one of the five 
tests -in..the:JAC:battery;- the:mecha: ical comprehension test, 
F — was highly -and “significantly- correlated to the “hands-on" 
sample.-:. That. test,-moreover, was the only one in which 
non-whites scored as-well as or. better than whites. The 
math computations. and concepts test correlated to a lesser 
degree, -but the-other-three-tests had no significant 
correlation-atuall... More-importantly, for the non-white. - 
-— applicant -group viewed -alone,—none of the five tests were. 
significantly correlated: to the hands-on sample. 


Because-this study. produced only meagre evidence 


of- validity, Dr:.Gottesman.recommended that JAC alter the 


Mt Bo 
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apprentice entrance exam. He suggested the elimination of 


four out of five of the battery tests, le ving only the test 


on mechanical comprehension, and the addition of a basic 
arithmetic anc a "read and follow directions" test. No action ~ 
has been taken by JAC on his recommendations. 

Dr. Gottesman's third validity study attempted to 
determine the predictive validity of the JAC battery as a whole. 
He compared the total weighted raw scores of applicants tested 
in April 1969 with their May, 1973 combined trade-information 
and hands-on. scores in order to determine whether a significant 
predictive ccrrelation existed between the JAC battery and 


the criteria used to determine performance level. The cor-"’ 


relation coefficient he found was one of .25, which Dr. Katzell 
later demonstrated to bé marginal, i.e.: "a weak depiction of 
-relationship- between_the-test_on_the. one hand-[and] what you-.-. 
are trying -to predict’ by means: of. the -test. on-.the_other." 
ec: SOS} aS: = 

“The court has been unable to follow Dr. Gottesman's- 
‘calcuations in arriving at the .25 figure because the data 
on which it is based have not been made part of the Sian 
‘From the data available to the court, however, it appears. that 
this study,- like:the sibs ile siepih tcateeais lel n 4 se. iously-- 
incomplete in that+it fails to take into consideration forty- 
two apprentices in the-April 1969 group. Those apprentices 


were not tested as to job performance because they graduated 


early from the apprentice program.- The significance ofthis. 


omission to the two validity studies premised on relative 


exam performance becomes apparent when one considers that 
approximately half of those who graduated early ranked in 


the bottom half of entrance exam scores. Thus they are 


evidence that persons who score poorly on the test battery 
can perform successfully as apprentices and journeymen. All 
of these apprentices readily could have been made available 
by the defendants for testing, as they had all been inducted, 
upon graduation, into membership in Local re 

- In summary, then, the testi.uony produced by defen- 
dants as to the job-relatedness of the apprentice entrance 
exam is spotty and largely equivocal. Their validation 
studies have failed to demonstrate that the JAC battery 
as a whole is significantly job-related, or indeed, that any 
of-its component parts- other-than-the section on sails: ~ 
comprehension is capable of identifying and testing for 
characteristics necessary to adequate sheet metal performance. 
Defendants, therefore, have failed to sustain their burden 
of proving "that the disproportionate impact was simply the 


result of a proper test demonstrating less ability of blacks 


and Hispanics to perform the. job satisfactorily." - Vulcan -- 
Society v. -Civil Service Comm'n, 490 F.24°387,°392~-(2d Cir.-1973). 
Further use of the JAC battery will therefore be enjoined. 
B. The Requirement of a High School or Egtivalency Diploma 

Until institution of the Corrected Fifth Draft, 


applicants were not excluded. from the apprentice program 
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for. failure to attain P minimum e@ucational level. Inceed, 
Ea it.is unclear to the court even after thr2e weeks of trial 
testimony and the filing of post-trial memoranda, why the 
new requirement of a high school diploma was added other 
than to upgrade in general the median educational achievement 
level of Local 28. Neither JAC nor Local 28 produced evidence 
of a relationship between success as a sheet metal apprentice 
and completion of high school. 
Plaintiffs’ witness, Mrs. Roxee TOLY, a high 
school superintendent and a former mathematics teacher in 
the New-York City school system, reviewed on the witness 
_ stand most of sii wala aeptietiade used in the apprentice 
program. She described the areas of skill tested in those 
exams as: decimals, fractions, trigonometry, basic arithmetic, 
basic arithmetic as to linear measurements, solid geometry 
and -elementary-algebra.-.Shé: noted ‘that-students -of average. 
academic achievement.-in: the New York City school.system are 
taught. those skills in grades four-through nine, and 
defendants in-no way rebutted her testimony. They merely 
emphasized on-cross-examination what is a matter of common 
knowledge --that some students have aifficulty learning 
those skills and must continue. to study -them_in later grades, 
and.that.some students never learn. them at all:. Apprentice 
program coordinator Robert Schluter furthermore testified 


that at least in so far as trigonometry is concerned, 


apprentices are. not expected-to enter -the program with 
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training in it; they are taught all the trigonometry needed 


to perform as sheet metal workers during their course of study. 

Thus, although the evidence indicates that knowledge of 

certain mathematical concepts is essential to adequate per- 

formance. as an apprentice on written and practical examinations,— 

defendants failed to demonstrate any nexus between that knowledge 

and a high school diploma. : 
It is a fact of which the set takes judicial 

notice that non-white persons obtain high school diplomas 

at a lower rate than do whites. Publications of the Bureau 

of the Census, for example, show that the median schooling 

possessed by all males, age 25 or older, in the New York 

City Standard Metropolitan Statistical Area is 12.1 years, 

while that possessed by Black males of — same age group 

and- residence -is 10.9 years,.and that of Puerto Rican males 

of the same age group and-residence; ~-8.3-years.= 1970 Census 

of Population General: Social: and Economic-Characteristics;= 

New York, Tables 83,- 91, 97.--According to the’ EEOC Guidelines,— 

a specific educational requirement such as a high school 

diploma is a “test"- which must be validated like. any other-- 

if it adversely affects persons protected by Title VII of the 

1964 Civil Rights Act... 29 C-F.R..§§ 1607.2,. 1607.3... While 

the Guidelines are not binding on the courts, they are- — 


entitled to great deference.-- Griggs v. Duke Power Co.,- 401 -.. 


U.S. at 434. 


In view. of--the fact that-high-school diplomas -have—= 
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never been required as a condition of. attaining journeyman 
status in the union and that they have only recently been 
required for entry to the apprentice program, defendants’ 
failure to produce any evidence tending to validate that 
requirement becomes -all-the more significant. | 


History is filled with examples of men 
and women who rendered highly effective 
performance without the conventional 
badges of accomplishment in terms of 
certificates, diplomas or degrees. 
Diplomas and tests are useful servants, 
but Congress has mandated the common 
sense proposition that they are not 

to become masters of reality. 


Griggs v. Duke Power Co., 401 U.S at 443. This is 
not to say that no minimum level of education could or should 


17 
be required as job-related in the sheet metal industry. 


' Defendants, however, have simply not produced convincing 


evidence that for Local 28's apprentice program the line. 
should be drawn at twelve years. Cf. United States v. Sheet” _ 
Metal Workers, Local No. 10, 6 E.P.D.. ¥ 8715 (D.N.J. 1973).. 


Further requirement of a high school or equivalency diploma 


- for entrance to the Local 28 apprentice program will therefore 


be enjoined. - 


C.---The Application Form - Inguiry as to Arrest Record 
3 
Two types of application forms have been used by 


JAC for the apprentice program since 1965.. Both contain a 
section which reads as follows: 
POLICE RECORD: List below, giving all 
detailed information, any police record 


that you have. List each arrest. It: 
is not necessary to list minor traffic 
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violations. This information must be 
accurate and complete. Any information 
which is withheld will be cause for 
immediate dismissal from =he Apprentice 
Program. If none, say "none." 


Date | Offense 


It is evident that this section is intended to 


Name and Address 
of Police Station 
or Court _ 


encompass both convictions and arrests. Plaintiffs object, 
however, only to the inquiry about arrests. Although they - 
introduced evidence of five instances since 1965 in which 
JAC rejected applicants because of information contained 

in the Police Record section of their applications, the 
evidence is more remarkable for its paucity than for its 
probativé weight; it is apparently unknown whether those 
five applicants were rejected because of conviction records 
or- because of arrest records. 

Plaintiffs also introduced into evidence two- 
tables from Crime in the United States, Uniform Crime 
Report 1973 issued by Clarence M. Kelly as Director of the 
FBI, which indicate that non-whites are arrested both 
nation-wide and:city-wide proportionately more often than- - 
whites. From this they argue that the présence -of the 
Police Record section on the application form adversely 


affects non-whites, and therefore imposes a burden on the - 


-defernjants to validate the arrest inquiry as job-related. 


The burden, however, cannot be shifted quite so easily; ~ 
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plaintiffs have not established a prima facie case that 

JAC has a policy of re cting applicants who have suffered 
arrest without conviction, or even that JAC has rejected 

such applicants in the past. cf. Gregory v. Litton Systems, 
Inc., 316 F. Supp. 401, 402 (C. D. Cal. 1970); aff'd in 
relevant nee 472 F.2d 631 (9th Cir. 1972). On the evidence 
presented, therefore, this court cannot determine that the 
apprentice program application form discriminates in 
practice against non-whites. Accord, Green v. Missouri 


Pacific R.R.Co., 381 F. Supp. 992, 996 (E.D.Mo. 1974). 


’ DISCRIMINATION IN DIRECT 
ADMISSION TO LOCAL 28 


Non-whites presently are, as they have been in 
the past,- conspicuously absent:-fromLocal- 28. Although  . 
qualified non-white- sheet metal workers exist in large 
percentages in other-construction locals within the New 
York metropolitan area, in particular Local Union 400 
(Blowpipe Division) of the Sheetmetal Workers International 
Association, their rate of poy is substantially lower than 
that received by the Local 28 membership. oS pefendants 
would explain this grouping of nor-whites in the lower-paying 
union by arguing that the work performed by Local 28 is more 


complex and therefore requires a more skilled and adroit 


membership. 
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Plaintiffs, however, presented convincing evidence 


/ at trial, from members and contractors of both locals, that 


\ 


. 


the skills and tools required to perform Local 400 work are 
largely the same as those required of Local 28 jobs. Although 
the trade jurisdiction of the two unions are separate and 
‘etait seis overlap to a significant degree. It is not if 
unusual, for example, for members of Local 28 to perform 
blowpipe ssi nicbadlcal members of Local 400 are authorized 


by their collective bargaining agreement to perform up to 


75 feet of the square duct work usually considered within 


Local 28's jurisdiction. 


The Local 400 apprentice program, furthermore, is 


Steal after that of Local 28. Testimony of Thomas Carlough, 


f 


—— 


a member of Local 28 who instituted and now coovdinates Local 
400's course of apprentice training, indicates that students . 

in both programs are taught the same-sheet metal skills. Thus,- . 
although .a Lecal 28 member might be more adept at square duct — 


work, or faster because of his daily familiarity with it, : 


-members of Local 400 are certainly equipped to, and can,~ 


21 
perform the same work. The fact that Local 28 has initiated-- 


‘numerous complaints against Local 400 for infringement of - 


Go 
its trade jurisdiction only’ corroborates this conclusion. 


Why, then, is it that non-white sheet metal 
workers are not evenly dist: buted throughout the industry? ' 
Plaintiffs have argued, and the court finds that Local 28 


has denied qualified non-whites direct access to. membership -= -- - 
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in the union while granting such access to white persons by: 
® (a) failing to administer yearly journeyman tests, and using 
as journeyman tests examinations not validated by EEOC Guide- 
lines; (b) selectively organizing non-union sheet ened smadin 
with few, if any, non-white’ employees, and/or admitting 
from those shops only white employees; and (c) accepting as 
transfer members waites from affiliated sister locals while 
refusing transfers of non-whites. 
A. The Journeyman Tests 

It is a matter of common knowledge that at least 

between 1967 and 1972 the urban areas of the United States 


~~~ — experienced a construction boom. Yet since 1959, Local 28 


has administered only two journeyman examinations. Both of 


these exams came about as a result of arbitration proceedings 


brought by the-Contractors' Association to force the union 
to increase its manpower> In 1968 when ordered by Arbitrator 
Theordore Kheel to admit 100 new journeymen, Local 28 designed 
and administered a journeyman test which, admittedly, has 
never been validated in accordance with EECO Guidelines. 
Of 330 individuals tested on the first, written portion 
-of the. exam, only. thirty-four passed, and were allowed to 
proceed to°the practical portion. Ten failed the practical 
portion,- with the result that twenty-four journeyman, all 
white, were admitted to the union. The above statistics 
would s2em to. indicate that the test served more as an 


ay obstacle to, than a vehicle for, the admission of new 
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journeymen. Indeed, one of the candidates for admission, 


then a fourth-year apprentice in Local 400, testified that 
"the test was pretty far out. In other words, you had to 
have more or less a college degree to really do anything on 
that test.” (Tr. 1543). 

Althouch Local 28 may have only intended to Limit 
the number of new journeymen (white or non-white) admitted 
by way of the 1968 exam the effect of that exam was to 
exclude non-whites. Robert Schluter, chairman of the -local's 
examining board, testified that by visual o? servation 15% 
of those taking the exam were Black; he could not estimate 
the number of Hispanics. Even assuming that no Hispiunics were 


tested, the exam clearly had an adverse impact on non-whites, 


and as such, v 'thout validation, was violative of Title VIE x 
See Griggs v. Duke Power Co., 401 U.S. at 430. - 

In 1969, following another arbitration order; Local 
28 administered a second journeyman test. According to 
Chairman Schluter the exam had been restructured since 1968 -- 
so as to eliminate questions involving mathematical concepts 
unrelated-to sheet metal work, and replace them with questions 


of "shop math.” As a result, 14 non-whites and 61 whites 
aS a: < A dt 


successfully passed the-ijourneyman test and were admitted 


to the union. Because of Local 28's failure to keep records 
as to the numbers of whites and non-whites tested it is not 
possibie to determine whether this exam also had an adverse 


impact on non-whites. In 1969 as in 1968 the exam had been 
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advertised by sending a letter of notice to the New York State 
Employment Service, the Veterans Administration, the New York 
State and New York City Human Rights Ort the Workers 
Defense League, members of Local 28, and Local 28 contractors. 
pplication forms were not sent, however, as Local 28 

required that these he obtained and filled out in person at 
union headquarters. 

In 1970 Local 28 refused to administer another 


Pa 


“s -arneyman test. Instead, in response to pleas by the 
Contractors)" Association for sii manpower, Local 28 recalled 
pensioners who on Goctors' certificates were able to work, 

and issued hundreds of ID slips to members of affiliated locals 


and allied construction trades. Between July 1, 1969 and 


July 1, 1972, Local 28 issued the following numbers of ID © 


slips: 


7/1/69 150-200 
1/1/70 200-250 
7/1/70 200-250 
1/1/71 250-300 
ff 7/1/71 400-450 
| 1/1/72 400-450 
Only one of those receiving ID slips has Been identified as 
non-white. In addition, despite the fact that Local 28 saw 
fit to request ID men from sister locals all across the country, 


as well as from allied New York construction unions such as 


plumbers, carpenters and jron-workers, it never once sought 
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them from Sheet Metal Local 400. Furthermore, in 1969 when 


@ group of apprentices and journeymen from Local 400 went to 
Local 28's offices to request ID cards, they were inforied 
by Union President Mell Farrell that the union was not giving 
out ID slips. | 

By using the ID slip system of temporary manpower 
rather than continuing to administer journeyman tests, Lecal 
28 restricted the size of its membership and thereby enabled 
its membership to earn substantial payment for overtime work. 
This had*the illegal effect, if not the intention, of denying 
non-whites access to employment opportunities in the industry. 
Cf. United States v. Local 638, Enterprise Ass'n, 347 - ae 
F. Supp. at 181; accord United States v. boast 
No. 357, et al., 356 F. Supp. 104, 116 (D. Neb. 1973). Union 
. President Farrell in 1971 at a Joint Adjustment Board grievance 
proceediig initiated by the Contractors Association justified 
the-refusal to enlarge union membership by remarking that 
"overtime is expected in the Construction Industry” (Ex. 1ll 
at 2). Self-serving expectations, however, do not constitute 


business necessity within the meaning of Title VII. Cf 


~e 


United States v. Local 638, Enterprise Ass'n, 5091 U.S. at 
633. 


B. Organization of Non-Union Shops 


Prior to 1973 no non-white ever became a member of 
Local 28 through the organization of a non-union shop. The 


explanation for this proferred by the union is that they 
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have never been aware of any non-union sheet metal shops 
owned by or employing non-whites. Such an assertion, aside 
from testing the credulity of the court, is clearly contra- 
dicted by the testimony.of record... For example, Edward 
Carlough, former president of Local 28,testified by deposition 
that he had been aware of non-union shops employing non-white 
sheet metal workers as early as the 1940s. In addition, 
Rupert Jonas, a Black sheet metal worker in Local 295 of 
the Operating Engineers, testified that in 1971 Local 28 
organized the Integrity Air Conditioning shop in which he 
“worked with ten other non-whites. 

Ok ie Since 1973 non-whites have only gained membership 
in Local 28 through organisation of shops because the parties 
to this litigation during settlement negotiations entered 
into an agreement whereby the-union was to embark on an 


organizing campaign. Pursuant to that agreement Local 28 


ane 


organized six shops in 1973 and 1974, and thereby admitted 


three non-whites to membership. 


A large percentage of the shops with non-white 


workers which Local 28 had the opportunity but chose not 

7.2. "tg organize were blowpipe companies. In the late 1950's -- 
and early 1960's the Sheet Metal Workers' International = 
Association urged Local 28 to organize the blowpipe industry 
in the metropolitan region. The industry at that time 


consisted of approximately 265-365 workers, 60 to 75% of 


whom were non-whites. Local 28 refused to organize them 


despite insistent pressure from the International Association 
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as well as from the Contractor’s Association. Its official 


reason was that the blowpipe contractors could not het 
Local 28's pay scale, and the union could not under its 
collective bargaining agreement accept a wage differential 
for its SEN The unofficial reason, however, appears 
to be that Local 28 did not wish to admit as members the non- 
white blowpipe workers. 

Seymour Zwerling, the principal of several contracting 
companies in signed agreement with Local 28 testified that 
it was a matter of “common knowlege in the industry" that the 
union did not want to organize the blowpipe workers because 
many of them were minorities. (Tr. 1145). Indeed, there 
appears to be no other reason for the union's refusal. In 
organizing an entire industry it would not have been able, 
as with individual shops, to admit only white workers and 
exclude non-white employees. In any case, whatever the 
reason, the effect of Local 28's refusal was the denial to 


non-whites of employment opportunities granted whites. / 


"Congress directed the thrust of the {Civil Rights] Act 

to the consequences of employment practices, not simp”.> to 
the motivation." Griggs v. Duke Power Co., 401 U.S. at 32. 
As a result of the union's refusal the International Associa- 
tion organized blowpipe workers on its own, forming them 


into a special building trades division of Local 400. 
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oh c. Transfers 


Section 9(k) of Article 16 of the Sheet Metal 
Workers' International Association Constitution and Ritual 
provides: 

Any member who has established a record 

of continuous good standing of five (5) 

years or more to and including date of 

issuance of transfer card shall be 

admitted by transfer card into any 

local union of this Associavion in 

accordance with the requirements of 

this Constitution, and without payment 

of any difference in initiation fee. 

(emphasis added). Such a provision has existed. in the Con- 
stitution since at least 1946. During the period from 1967 
through 1972, Local 28 accepted fifty-seven transfers from 
sister locals. All of those accepted vere white. Indeed, 
between May 1940 and February 1973, Local 28 accepted 153 
transfers, all of whom were white. Only after commencement 
of this litigation did the union, in 1973, accept its first 
non-white transfers, two journeymen from Local 400. 

The homogeneity of the transfer group, however, 
is not the only evidence of Local 28's purposeful discrimina- 
tion against non-whites. Henry Woods, a Black member of 
Local 28 who gained admission to the union through. -the 1969 

Qo 
journeyman test, stated at trial that he and several other blowpipe 
workers from Local 400 inquired about transfer of Local 28 
President Farrell. Farrell told them that transfer was 


impossible since they were not members of a building trades 


union like 28. (Tr. 1641.) Given his familiarity with the 
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organization of the blowpipe industry, Farrell indubitably 
knew that his statement was false. Fucthermore, only nine 
months previously, four white blowpipe workers from Local 400 
had been allowed to transfer into Local 28. 

t trial seewent union officials testified that 
they had no records of, and could recall no non-whites ever 
requesting transfer into Local 28. However, traditionally 
all requests for transfer are formally made in person before 
the union's Executive Board. Non-whites, who ware discouraged 
when they inquired informally as to transfer, were simply 
never given the opportunity to appear before the Board. 
Even had they been permitted to do so, however, Local 28 
policy would have prevented their transfer. Union Recording Sec- 
retary Edward O'Reilly testified that for at least the past 
ten years, Local 28 has refused to accept transfers of all 
but former members, a policy in direct contravention of 


the International Association Constitution and Ritual. 


This "members only" policy went into effect in 


the early 1960's when Local 28 was almost exclusively all 


white. It therefore effectively foreclosed transfer into 

Local 28 by non-whites. Although the International Association has o 
an occasional appeal overruled Local 28 and orde.:ed it to accept 

a qualified transfer worker, this has never resulted in the ? 
admission of a non-white journeyman. The existence of an 

appeal procedure clearly cannot be viewed as justifying or 


in any way ameliorating the union's practice of denying to 


-34- 10] 


qualified non-whites the equal acczss 


tunities guaranteed them by the Civil 
CONCLUSIONS 


1. Local 28 is a union and labor organization 
within the meaning of § 701(a), Title VII of the 1964 Civil 
Rights Act and § Bi-2.3, Title B of the New York City 
Administrative Code, and is ietanel in an indi 
commerce. | | 

Ze 
committee within the meaning of § 

1964 Civil Rights Act and § Bl-2.3, 
City Administrative Code, and is’ 162! i: industry 
affecting commerce. 

3. Prior to the effective dates of Title VII and 
Title B, and continuing to the present, Local 28 has maintained 


clearly discernable discriminatory practices in recruitment, 


selection, training and admission to membership 


workers. As a result of this history of discrimination 
fo 


Local 28 has had a well-deserved reputation in non-white 


communities of discriminating in recruitment, selection training 


and admission. This reputation operate 


to discourage non-whites from seeking membership in the 
local union or its apprentice program, in violation of Title 


VII and Title B. 
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4. Prior to the effective dates of Title VII and 
é Title B, JAC and Local 28 maintained standards and practices 
in selection of apprentices for admission to the Local 28 
apprentice program which discriminated agrinst non-whites. 
JAC and Local 28 have a clearly deserved reputation 
in non-white communities of discriminating in the administration 
of the Local 28 apprentice program. ‘This reputation operated 
and still operates to discourage non-whites from seeking to 
enter the apprentice program in violation of Title VII and 
Title B. 
5. . Subsequent to the effective dates of Title VII 
‘ i .~ ac. end Title B, JAC and deal 28 adopted selection procedures 
and standards for admission to the Local 28 apprentice program, 
some of which are not demonstrably job-related. They operate 


individually and in combination to prevent non-whites from 
enjoying equal access to the program in violation of Title VII 


and Title B. ihe 


6. Local 28 and JAC, by virtue of the above- 


~ 


described discriminatory practices, have illegally denied 
non-whites access to lucrative employment opportunities in 
the sheet metal industry equal to that enjoyed by whites, and 
have thereby maintained Local 28 as a white "A" local to the | 
Blowpipe Division's racially mixed "B" local. 
| 7. .In order to remedy the effects of the above- 
described discrimination, Local 28 and JAC have been, and 


are under an obligation to take affirmative action to recruit, 


To 
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select, train, 2dmit to the aporentice program and admit to 


membership in the local union substahtial numbers of non-whites. 


In determining what relief could most appropriately 
remedy the on-going effects of defendants' discrimination, 
it is a relevant inquiry whether each defendant has "voluntarily 
‘cleaned house’ or taken any meaningful steps to eradicate 
the effects of its past discrimination." Rios v. Enterprise 
Ass'n, 501 F.2d 622, 631-632 (2a Cir. 1974). The record in 
both stete and federal court against these defendants is 
replete with instances of their bad faith attempts to prevent 
or delay affirmative action. After Justice Markowitz ordered 
implementation of the Corrected Fifth Draft, with the intent 
and hope that is would create "a truly nondiscriminatory 


25 
union," Local 28 flaunted the court's mandate by expending 


union funds to subsidize special training sessions designed 


to give union members' friends and relatives a competitive 
edge in taking the JAC battery. JAC obtained an exemption 
from state affirmative action regulations directed towards 
the administration of apprenticeship exogrene on the ground 
that its program was operating pursuant to court order; yet 
Justice Markowitz had specifically provided that all such 


subsequent regulations, to the extent not inconsistent with 


his order, were to be incorporated therein and applied to 


JAC's program. More recently, the defendants unilaterally 


suspended court-ordered time tables for admission of forty 
non-whites to the apprentice program pending trial of this 
action, only completing the admission process under threat 
of contempt citations. 

“Once a violation of Title VII is established the 
district court possesses broad power as a court of eeests 
to remedy the vestiges of past discriminatory practices." 
Rios v. Enterprise Ass'n, 501 F.2d at 629. In light 
of Local 28's and JAC's failure to "clean house” this court 


concludes that the imposition of a remedial racial goal in 


! 
- conjunction with an admission preference in favor of non- 


whites is essential eee the defendants in a position of 
compliance witty the 1964 Civil Rights Act. The use of such 
measures to compel compliance with the letter and spirit 

of civil rights legislation is well-recognized. See Patterson 
v. Newspaper and Mail Deliverers' Union, Docket # 74-2548, 


2a Cir. March 20, 1975; Rios v. Enterprise Ass'n, supra and 


’. cases cited at 629; United States v. Wood Wire & Metal Lathers 


International, supra. 

The purpose of setting a remedial goal is to place 
eligible non-whites in the position they would have enjoyed 
had there been no discrimination. To do so here the court 
must determine what percentage of union and apprentice pro- 
gram members would ’ oday be non-white had the defendants not 


engaged in discriminatory practices. The best availaple 
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measure of that percentage is the percentage of non-whites 
in the relevant labor force existing today within New York 
City. Although there is some danger inherent in assuming 
the equivalence of these percentages, the court does so in 
an effort to "do the best it can" with the information avail- 
able to it. Rios v. Enterprise Ass'n, 501 F.2d at 632. 

The relevant labor force in this case consists of 
an aggregate of three groups: males, eighteen years of age 
and sealed kali zero to eight years of education, males 


eighteen years of age and older with nine to twelve years of 


: education, and males eighteen years of age and older with 
27 


more than twelve years'of education. Since the only available 
labor force statistics come from the 1970 Census conducted 
by the Department of Commerce the court, to be as accurate 
as possible, should look to males who at the time of the 
census were thirteen years or. older_(i.e.: now eighteen 
years of age or older). Unfortunately, census figures speak 
of males sixteen years and older rather than males eighteen 
years and older. Thus to the extent that Lnirteen, fourteen 
and fifteen-year old males are excluded from our calculations, 
the total laber force figure arrived at is» low. 

The census figures, furthermore, while they reflect 
relevant dataon total population, Black population, 
Spanish language population and Puerto Rican population, 
fail to isolate a Spanish sur-named group. 


The court therefore has used census statistics 
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on Spanish lancuags persons. For these reasons, anc others 
of similar nature, absolute precision in the calculation of 


a percentage goal is impossible. However, using figures 
provided by the Bureau of the Census to the best advanzage, 


and adjusting for the fact that a percentage of Spanish 
29 
language males are Black, the court has determined that 


approximately 29% of the relevant labor force in New York 
City is non-white. See Appendix for an explanation of the 


percentage goal. 


= 


court's method of determining 
The court accordingly orders that by July l, 

1981, the combined union and apprentice program membership 

30 

achieve a non-white percentage of 29%. The recruitment, 


testing and admission procedure for arriving at that goal 


is to be agreed upon and developed by the parties, uncer 
the guidance of a court-appointed acministrator, within the 
next two months. The court specifically requires, however, 


that the following be included as part of such procedure: 
- The union is to administer a non-discriminatory 
hands-on journeyman's test, professionally 
developed and validated in accorcance with 
EEOC Guidelines, at least once 4 year; the 
first such test is to be given in or before 
September 1975. 


- JAC is to administer e yearly apprentice 
entrance exam consisting solely of the 
mechanical comprehension aptitv.e test 
validated by Dr. Gottesman anc a "read 
and follow directions" test to be develcpec 
professionally and valiégated in accordance 
with EECC Guidelines; the first such test 
is to be given in or before December 1975. 


- The union is to replace one of its present 
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JAC trustees with a non-white 


-~ Both Local 28 and JAC, in conjunction with 
the Administrator, are to develop recruitment 
practices specifically designed to dispel 
their reputation for discrimination in non- 
white communities and to guard against the 
recurrence of such reputation. 


- Both Local 28 and JAC are to maintain separate 
lists of whites and non-whites who (a) apply 
to take the apprentice entrance exam and/or 
the journeyman's test; (b) take the apprentice 
entrance exam and/or journeyman's test; (c) 
pass the apprentice entrance exam and/or 
journeyman's test; (ad) seek to transfer into 
Local 28 from a sister local; and (e) inquire 
about the possibility ‘of transferring into 
Local 28. 


The administrator named by the court is also requested to 
develop with the oaxtiee a plan aimed at protecting non-whites 
admitted into union and apprentice membership from bearing a 
disporportionate burden of the unemployment caused by current 


depressed conditions in the construction industry. 


In light of the recent Supreme Court decision in 


‘Albemarle Paper Co- Vv. Moody, supra, this court is constzaine’ 


to determine whether an award of back pay here pursuant to 42 


U.S.C. §$ 2000e-5(g) is necessary and appropriate. In Al‘emarle 


the Court held that "given a finding of unlawful discrimination, 
backpay should be denied only for reasons which, if applied 
generally, would not frustrate the central statutory purposes 
of... (Title VII] .. - ." Those purposes are "to achieve 
equality of employment opportunities and remove barriers that 
have operated in the past to favor an identifiable group of 


oy eebtee] « . e* Over others, Griggs v. Duke Power Co., 
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401 U.S. at 429-30, 
injury on account of such unlawful discrimination. As the 
Court noted in Albermarle Paper Co., supra at 4884, backpay 
has an obvious connection with these purposes: 

It is the reasonably certain prospect of 

a backpay award that 'provide[s] the spur 

or cetalyst whith causes employers and 

unions to sel’ «vamine and to self-evaluate - 


their employr’ ¢ practices ...'. 
poy Pp 


Plaintiffs in -§ case did not specifically request 


backpay in their ‘omp.:¢ its, and did not during trial attempt 


to define prope.:< °'°ss2s of persons entitled thereto. However, 
they did incl >ir proposed post-trial findings the 
following paragraph: 

As a result of the above-described dis- 

crimination, non-whites have suffered 

financial loss and are, therefore, entitled 

to’ receive backpay in amounts to be 

determined subsequent to the trial of 

this action. 
The tardiness with which plaintiffs assert their demand for 
backpay does nct preclude the court from awarding it where 
entitled, Rule 54(c) Fed. R. Civ. P.,.and in this case, does 
not prejudice’ the defendants, who have long been on notice of 
the discriminatory practices which are alleged as the basis 
for backpay ~elief. The difficulty with plaintiffs" proposal, 

3 

however, is that no complete records exist of persons who 
would be ert: tied under it to an award of backpay. Although 
the court hesitates to limit relief on this ground, thus 


in effect rewarding defendants fo. their failure to keep 


adequate records as required by the EEOC Guidelines, the 


alternative is clearly unacceptable. Any award of damages to 
those for whom.records do not exist would at bes e hypothetic 


The court therefore concludes ] } y should be awarded 
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by Local 28 only to non-white persons 


a) for whom there exist records of applica- 
tion for direct entry into the union, either 
through the journeyman's exam or through 
transfer procedures; 


b) who demonstrate before the administrator, 
in light of this court's conclusions of 

law on the merits, that they were discrim- 
inatorily excluded from union membership; 33 
and 


c) who show monetary damages suffered as a 
result thereof. 


} 
‘ 


This class of persons is undoubtedly small. There is no risk, 


al 
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therefore, that it will inequitably drain the financial resources 


of the non-profit defendant association. 

Damages suffered by persons denied entrance to the 
apprentice program and by blowpipe workers organized as part 
of Local 400 rather than as part of Local 28, are too highly 
speculative to merit backpay awards in this case. Likewise 
‘the award of damages to that class of non-whites who would 
have applied for direct admissicn to membership had Local 
28's reputation for discrimintion been less pervasive will 
also be denied as unascertainable. 

Those non-whites who are entitled to backpay awards 
must file a claim with the acministrator on or before January 
15, 1976. They may recover proven damages from the date the 
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discrimination occurred to the date of filing of this decision 
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on the merits, or to the date of union admission, whichever 
is’ earlier. Damages shall be computed on the basis of the 
average monthly wage earned in each calendar year by elie 
of Local 28, and shall of course be adjusted to reflect other 
employment income or public assistance received by claimants. 
See 42 U.S.C. § 2000e-5(g); Memorandum Decision of Judge Bonsal, 
Rios v. Enterprise Ass'n, 71 Civ. 847, 71 Civ. 2877, S.D.N.Y., 
June 27, 1975. Payment is to be made after determination by 
the administrator of all claims,, and their discretionary 
review, if necessary, by this court. 

The foregoing constitute the court's findings of 

; | 

fact and conclusions of law. The parties and the administrator 
are ordered to. submit an agreed upon recruitment, testing and 
admission proéedure within 60 days of the filing of this 
decision. -2 court will maintain continuing jurisdiction 
over the ~. ties to this action for purposes of ensuring im- 
plementation of appropriate relief. 


SO ORDERED. 


-Dated: "New York, New York 


July 18, 1975 


G. & D. Je 
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1. For purposes of this case the parties have agreed that 
the term "non-whites" incluces black and Spanish surnamed 
individuals. Pre-trial Order, p.3. 


2. The reported @ecisions of those actions which have 
proceeded to trial can be found at 347 F. Supp- 169 
(S.D.N.Y. 1972) (Local 40 of the structual iron workers) + 
and 360 F. Supp- 979 (S.D.N.Y.- 1973) (Local 638 of the 
steamfitters) , modified 501 F.2d 622 (zd Cir. 1974); On 
remand; “unreported decision of Judge Bonsal-dated May 5, - 
1975. - ° 


3. Intervention was sought during the pendency of an 
administrative proceeding for racial @iscrimination 
initiated by tne City Commission on Human Rights against 

Local 28 for violation of Title 8, Chapter I, of the New 
York City Administrative Code (City Human Rights Law) - 
; See 347 F. Supp. at 166. 


4. The Commission on Human Rights had found, 

“  @ucting administrative hearings, that the 
discriminated against Negroes in the design 
approval of applicants for the Local 28 4p: 
program. The Honorable Jacob Markowitz of the 
York Supreme Court adopted all of the Commission 
findings as to JAC and ordered implemented new st 
for the admission of apprentices. 


cr rh th 
(wm cr 
5 (dD 

Beis ah 
wy) 


pie > 
cr 


S 
2 
a 
r 


ba 


5. Sheet metal workers fabricate and install ducts for 
ventilating, air-conditioning and heating systems. 

"Tn heating and air-conditioning duct work, sheet 
metal workers .plan the job to Getermine the size and 
type of metal needed before cutting it with hand snips, 
power-driven shears, and other tools. They shape the 
metal with machines, hammers, and anvils, then weld, 
bolt; rivet,—sclder,-or cement the seams and joints 
oo ee ee nb install ducts, components are fitted together, 
hangers and braces installed for support, an@ joints 
connected and soldered or welded. Some sneet metal 
workers specialize in shopwork or on-site installation, 
others Go both." Occunational Qutlook Handboox, 1974-75 
Edition, published by the United States Department of 
Labor, at 279. This Gescription appears accurate in 


ot tae ge et es 


light of testimony at trial as to the nature of worx 
performed by members of Local 28. 

"Phe manufacture, fabrication, acsembly, erection 
installation, dismantling, reconiitioning, adjustment, 
alteration, repaizving and perro of all sheet metal 
work (including ferrous or non-ferrous sheet metal) 
of No. 10 U.S. gauge or its cat varant or lighter 
gauge, or any and all substitute materials used in 
lieu thereof (any question of jurisdiction of sub- 
stitute materials used in lieu thereof in accordance 
with the Joint Arbitration Plan between the Building 
Trades ge Sos Sag Associations and the Unions of the 


Building Trades of the City of New York), including all 
shop and field sketches used in fabrication and 
erection (including those teken from ther te ot archi- 
tectural and engineering peaatane or sxetch and -: 

all other work included in the jurisdictional claims 

of Sheet Metal Workers International Association. 


"Testing and balancing of all air-handling equipment 
and duct work contracted for after June 30, 1969. All 
internal linings for casing, plenum éand ducts must 
be lined prior to erection. Supply casings; Supply 
airshafts must’ be Sheet Metal. 


"The manufacturing and erection of all sheet metal 
work in connection with buildings and structures as 
foliows: hollow metal sash, frames, partitions, 
skylights, cornices, crestings, ewnings, circular 
mouldings, spandrels (except stamping of same), sheet 
iron sheeting or roofing, package chutes, linen chutes, 
rubbish chutes, 2ooés, sheet metal fire proofing, 
ventilators, heating and ventilating pi 
washers, conveyors, breeching and s=oke pipes for 
hot water heaters, furnaces and boilers, laundry dryers 
and all connections to and from same, metal connections: 
to machines in planning mills, saw mills and other 
factories (whether it be used for ventilating, heating 
or other purposes), sheet metal connections to and 
from fans, sepercators, sheet metal cyclones for 


shay’ :..5 or other refuse in connection with various 
fac _es, sheet metal work in connection with or 
fastene- t > store fronts or wincows, sheet metal 
work . nection with concrete construction and 
sheet m:*.i columns and casings, cevering all Grain 


boards, iining cf coil boxes, ice boxes and other 
sheet metal work. in connection with bar furniture and 
soda fountains. 


"Snot welding, electric arc welding, oxyacetylene 
cutting and welding in connection with sheet metal - 
work of No. 10 gauge or liyhter covered Sy the collec- 
tive bargaining agreement aiso; sheet metal work in 
connection with plain end corrugated fire - rs of 
No. 10 gauge or lighter; also the exection of floor 
domes, the setting of registers and register faces 
in connection wich sheet metal work, the cutting and 
bending of metal necessary for application and erection 
of metal ceilings and side walls (except stamping), 
the applying of metal to ceiling and side walls and: ~ 
the furring and sheathing of same. The assembling and 
erection of fans and blowers; also the erection of — 
metal furniture, factory bins, shelving and lockers, 
corrugated iron on roofs and sidings, all metal shingles 
and metal slate, and tile, plain or covered with a 
foreign subsiance, .the manufacture and erection of cor- 
rugated wire glass and accessories; the glazing of 7= 
metal skylights. The installation of unit vents where ~~ 
there is sheet metal.work in connec*ion with the supply - 
and discharge of ai-; the setting of radiator enclosures ~ 
of sheet metal where it does not support the radiator. 


"Tn the manufacturing of drawn metal work; the ork 
of journeyman sheet metal workers shal. *¢ the cutting 
and forming of the metal before the same is applied 
to the wood, and all clipping and soldering ‘at may 
be necessary in the finishing of the assen. parts 
and the covering of wood and com ossition door frames 
and sash with shect metal. Also such other sheet 
metal work of No..10 gauge or lighter, no’ erein 
specified, “that has been decided by the Sxerutive 
Committee of the Building Trade Emplcyers' Association -: 
to be, or is now, -in.the possession of the Shee: Metal 
Workers! Union shall be regarded as sheet metal worker's 
work. 


"In the Kitchen Ecuipment Industry it shall be under- 
stood that the term."Sheet Metal Work" shall mean all 
work made of sheet metal No. 10 gauge or lighter in- 
cluding the making, mounting, erecting, cleaning and 
repairing of all steel and gas ranges,egrid irons and 
oven racks, hoods; tables and stands, warming closets, 
plate warmers and.plate sheives, bands, doors and 
slides for some, drip pans, urns, and percclators,. 
kettles, revolving covers, meat dishes and covers, 

S eam and carving tables and drainers for same, bain 
marie bexes and potato mashers and any other items 

or types of work that may be included in Article [, 
Section,5 of the Constitution and Ritual of the Inter- 
national Association. 


"In the temporary OP eration of fans or blowers in a 
new building, oF in additio 4 to an axisting building, 
& for heating and/or a agence 9 and/or air conditioning, 
the temporary operation and/or ‘aa intenance of such fans 
or blowers." 
Description of Local 28's work jurisdiction, Stipulation of 


7. 


— nel te 


Facts, 4 A(5)- 


It also refused to work with the City and Federal govern 


- 


ment in negotiz ing an alt ernative, tailor-made affirmative 


action plan. 


The current Collect -ive Bargaining Agreement provides in 
Rule XVII that if 300 Local 28 journeymen are un employed, 


inéustry shifts to a six hour day. When the six hour day 
is in effect, ns, arpa receive seven hours of pay for 
each class session. hey ere paid according to the fol- 


lowing scale: 
lst term - 40% of the journeyman wage rate 
2nd term - 45% of the journ 
3rd term - 50% of the r 
4th term - 55% of the journey= 
Sth term - 60% of the journeys 
6th term - 65% of the journe 
7th term - 70% of the journe 
8th term - 80% of the journe 


Local 23's reputation for nep 


sotism also prevented many 
non-whites who might have otherwise applied from even 
contacting JaC. One Black mechanic who had sought sheet 
metal work in New York City in the early 1960's testified 
that although aware of Loc al 23, he had not applied be- 
cause he had "heard that jit was a father and son thing, 
you had to be a rel ative to become a member . . . That 
threw me out, I didn't have any relatives." (Tr. 1592). 
Neither Local 28 nor JAC maintained such records Cespite 
the Ecual Employment © cportunity Commission Guidelines on 
Testing and Selecting Employees {EEOC Guidelines), which 


require: 
Every employer, labor organization, and 
joint labor- management committee subject to 
Title VII which controls an apprenticeship 
program (regardless of any joint or indivicual 
obligation to file a resort) shall, beginain 
Auaust 1, 1967, maintain a list in chronciesical 


order containing the néenes and addresses of 
all persons who have applied to participate 
in the apprenticeship erogram, including the 
Gates on which such épplications were received. 
(See section 709 te), Title Vil, Civil Rights 
“ 59 


— ewer rs ee een —— 


the 


Act of 19641). Such list shall co ontain a 
rotation of the sex of the Ap icant and 
ay ; of the applicrat's identificatisa as. "Negro," 
; "Spanish S irnamed american," “Oriental 


"american Indian," Or "Other 


29 C.F.R. § 1602. 20(b) (1975). Howsver, @espite the lack 

of records, plaintiffs managed to research at least in 
part the race and nationality o applicants for @p oprentice- 
ship. Ont of 3,490 applicants between 1969 ard 1972 they 
were able to identify 439 as non-whites. £ 446 persons 


who became apprentices, 43 were non-white. Thus, to the 
extent that plaintifis' ttempts at identification were 
successful, it appears th sat. 13.43% of whites who applied 
beceiie apprentices while only 8.79% of non-“whites did so, 
resulting in a svecess ay) for whites of 1 1/2 times 
that for non-whites. In Chance v- 32220 | of Exeminers, 
458 F.2d 1167, 1171 (2d cir. 1972) the court cound that 
disparity enough to establiSh a prima facie case of 
discrimination. 


ll. He confined his analysis to the 
with the exception of applicants 
p. 17 infra) those ranking belcw 


half and above because 
ted in April 1969 (see 


wrod 


ap’ cr ct 
cry wd O 


PO agar soit Soe eae ve never been selected 
by JAC for admission to the apprentices “pr ogram. 
12. Indeed, plaintiffs argue that the statistical disparity 
between the percent of union and apscrentice members who 
are non-white (3.97%), and the percent of what they Gefine 
as the "relevant 125o0r force in New York City" that is 
non-white (36%), is by itself enough to establish a 
prima facie case of across-ihe-bears @iscrimination. 
Defendants, of course, contest plaintiffs’ Gefinition 
of relevant labor force and thereby dispute plaintiffs' 
se tbh statistics. However, even accounting for errors and 
overinclusion on the part of plaintiff (see aGiscussion 
‘ infra at 39-40), he Gisparity betveen the number of non- 
mi ; whites available to Local 28 an@ JEC as a membership pool 
and those chosen may well be enouch to establish a general 
dit facie case of discrimination. Cf£. vulean Society 
‘Civil Service Comm'n, 360 F. Supp. 1265, 1269 (S.D.N.Y. 
19737 arr'd, 420 F.2d 337 (2d Cir. nap dae Rather eta 
rely on this possibility, however, the urt has mace 
findings as to each alleg tion of aisecininatory practice. 
See United States v. Ironworkers Local 8 443 F.2d 544, 
Ss 


=—_ 7 0 “i i = Pan 7A A ft . 4 
S551 (9th Cir.), cere. G@enied, 704 U.S. 924 (1971). 


13. In United States V- BSethlenen Si221 Corm.. 446 F.2d 652, 
662 (2d Cir. 1971) the Seconda Circuit asopted the Following 
Gefinition of the business necessity Goctrine: 
When an employer or union nes discriminated 
in the past, and when its present policies 
ren2w or exacerat discriminatory eltiects, 
Vv “pe 
a3 
a  slceaiigeealietlein nee | rerelionaingeanin aliens —smgeaeianmatnss essai 
® 


= 
4 ‘ 


14. 


LS. 


those policios sist yield, unless there is 

an overriding leyitimate, non-racial business 

BP asi geo 
The court then went cn to state: "Neco ity connotes an 
irresistible demand ... . If the betes “ate ends .. .-- 
can be served Dy a re2sonably available alte ssnative system 

with less discriminatory effects, tren the present policies 

may not be contin ned." 


Standard F 4 of the American Psychological Association's - 
Standards for Educational and Psychological Tests warns ~- 
against making such an assumption without evidence to 
back it up, and rates the advice given as "essential. 
The EEOC Guidelines specifically rule out "assumptions 
of validity based on test nemes or descriptive labels." 

99 C.F.R. § 1607.8 (1975). ‘While the BE ENC Guidelines are 
not bindi~ * on the courts, the Second Circuit has endorsed 
reliance .a them “as a helpful surmary of professional 
testing -candards." Vulcan Society v. Civil Service Comm' 

490 F.2d 387, 394 (2d Cir. 1973). 


As plaintifis note in their Post-Trial Memorandi m: 
I on 


aint i 
Appendix A of Exhi ibit Wc ins raw scores 


ct 
et 


> ie apprentices identified only by 

number. Plaintiffs were =nable to do the 

same calculations @s are contained in Dr. 
Gottesina.u's testimony because they had no 

way of correlating the raw scores of people 
identified only by numbers with the cer- 

centile scores of named individuals (with 
different iaentification numbers) which had 
previously been produced (P. exh.: 59, 


Appendi ces 208). - 


These last two validity studies are also suspect in tnat 
they rely pon a hands-on test 45 a measure of job per- 
focmance, yet that test itself was prepared, contrary 
to the EEo0c Guidelines, without benefit of a profes- 
sional job analysis. .29 C.F.R. § 1607.5(b) (3) (1975). 

See Vulcén Society v. Civil Sesvice oe £90 F.2d 


S07, ae 398 & Sy Ae 
in Chance v. Board of 


the 
E aminer' s noted, the evaluation 
of a test's validity “cepen 
2 
3 


ends upon the reliability and 
fairness of the field appraisal of oe erformance on the 
job.' 330 F. Supp. 203, 216 iS. Diet 2th aff'd, 
458 F.2d 1167 (2d Cir. 1972). 

If the need for mathematical skills to ageauately per- 
form as an apprentice, however, is the only concern, it 
would seem that such skills could be better evaluated 
through a contemporary test of mathematical ability 


-ynce NE that thilit: awn fre: ype ae 
acai Mal isvel e DLS % ceal 212, 
orkers, 292 F. S25! 3 neste 1968). 


Le: Louis Commarato, president 
in 1955-1265, members of hi 
$2.25 an hour compared with 
of July 1974, Local 400 men 
members of Local 23 receive x y% Similarly, 
Members of Local 295 of the Opex i png) who also 
perform sheet metal work, 


ni 


19. The trade jurisdiction of Lecal 490 encompasses: 

"Spray booth syste ems, including blowers, tanks, (duct 
work incidental to the system if 75 ft. or uneer), if 
over 75 ft., all duct work incidental to the system 
will be subcontracted to a sheet metal shop in agreement 
with the Sheet Metal Workers' International Association 
local having jurisdiction in the area in which the work 
is being done. 


"Ovens and drying systems, including 
of ovens, heaters, panels, etc., (and 
incidental to the system af 75 2X. GF 
75 £t., all duct work incidental to 
subcontracted to a sheet mei 
the Sheet Metal Workers' 
local having jurisdic-ion 
is being done. 


"Dust collecting systems, 
“blowers, fans, round pipe 


"Conveyor systems; except no sli 
to be installed except at Buildi 
sheet metal shop in acreement wit 
local of the Sheet Metal Workers' 
tion. 


p 
n 


"Smoke houses. 


"Plating ane bla ‘eros tanks, including the exhaust 
systems and round pipe work. 


én accona- 
in) Shi 


7 


ail bekery work where work Goes not 
a 75 ft. on the exteri building - if over 


113 


system will be 
i acrveement 
~ssociaticn 
woaich 
is being done. 
"murnish and instal] makeup air systems in industrial 
plants. " = 


Blowpipe work entails the creation of ducts to be used 
for removal of fumes, dust or indeed particles of any 
substance that can be conveyed by @ It usually in- 
volves fabrication and/or installation of round cuct 
work. Local 28's sheet metal work, the other hand, 
usually involves fabrication and in liation of 
rectangular or square ducts. Blowpire wock tends to 
involve prefabricated or standard elbows, joints and 
forms whereas-rectangular ducts for heating and air 
conditioning units must: more frequently be custom made. 


nm 


bis I> 


» 


W 
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The only sxill founda within Local 28 which i 

by Local 400 is that of drafting. “ot all membe 
Local 28 are drafters, however; Grafting is con 
the highest specialty in the union, and requir 
training over and above that accuired in the eppr 
program. en (ie 


Ss 


Local 28's asserted reason for not contacting Local’ 400 
was its "knowledge" that members of the 400 Blowpipe 
Division were enjoying. full employment. t Thomas - 
Carlough, coordinator of the Local 
and himself a member of Local 29, té 
the bankruptcy of a major blewpire 
sheet metal workers without jobs. 


The Contractors' Association wanted 
organized so as to have access to greater 
so as to eliminate competition from 
(Se. 127}. 


A dual wage scale, however, ad for many years already 
existed within the union. Eéward O'Reilly, Recording 
Secretary of Local 22, admitted that the Kalamein worxers 
(those unicn members specializing in applying sheet metal 
linings to doors) receive a lower rate of pay than other 
members of the local union. (Tr. 225). 


—_—_— 


State Commission on Human Rights v. Farrell, 43 Misc. 2d 


at 969. 


26. The age requirements for admission to the Local 28 apprentice 


ri.) 


pregram were not challon jad by plaintirfts. 


The rn anc he np E.7isions w cade in an attempt 
to replicate the ¢di Sto Aes mix whi census figures 
show to exist pate met oe worke nationwide. 

These figures show th 23. : metal workers 
nationwide have completed zero to eight years of 
education, 67.79% hav c:<.apbeted nine to twelve years 

of education, and 8. % have completed more than twelve 
years of ecucation. see 1970 Census of Population, :: 
Subject Reports, Occupational Characteristics, PC(2) - - 
TA, Tapie. 5S. 

Spanish language persons are defined by the Bureau of 
the Census as those individuals “of Spanish mother tongue 
and all other persons in families in which the head or 
wife reported Spanis! ; his or her mother tongue." 
Mother comes; i fined as the language spoken in the 
person's home ] she was a child.» 1970 Census 
of ean Seti: ‘General Social and Economic ¢ Characteristics,. :- 
PC(1)-C34 (hereinafter “Goneral Si Social and Economic 


~ 


Characteristics") A sper 11% 8) AG 7 


Approximately 11.6% of tales of Spanish origin are 
Black. Rios v. Enterprise Ass'n, 71 Civ. 2877 

Civ. 847, &.p.0.f.,, Hay 5, 1875 at 6. Persons 

origin are those who indicated to the census ta 

they were of agp suey Pexrto Rican, Cuban, Ganneat of. 
South American, or ."Othec Spanish" descent. General 
Social. and aoanonic Cheracteristics, Appendix B, at.7,- 
34. The parties have provided the court with-.r» separate = 
figures as to.the percéntage-of Spanish-language males-== 
who are Black.- The Couxt has consequently. assuned the..< 
percentage to be.the same.as-that for males 6f Spanish. 
origin. 


The court has chosen a six year period for implementation 
of the 29% goal after fu:l consideration of the depressed 
economic condition of the construction SORRERY and -in:- 
the firm belief that a credual but steady influx of non- -- 
whites will produce the most stable megbership.. i 


In Gresham v. Chambers, 501 F.2d 687, 691 (2d Cir. 1974) 
the Court of Appeals noced: 
Where a pattern of nast discrimination appeers,~ 
recruitment procedures that migi.t otherwise 
be classified as neutral will no longer de 
accepted as non-discriminatory. Additional 
methods must then be devised to ccompensate 
for the effects of past discriminatory 
practices and to guard against their per- 
petuation or recurrence. 


> 


a 


The Court's Method of Calculating Perceniage Goal 


Fa ea a —— —— - a 


Total number of Spanish language -ales 13 and over: 

To find this total the court dutermined ona ratio of 

the number of Spanish language males in the population 
pulation, 

and then multiplied the number of Puerto Rican males 


, 


| sesbex of P.R 
Males 18 and over 


18 and over by that ratio. 


b 
Nunbet of P.R. Number of Spanish language 
Males 18 and cver X Males in the Population 


Number of P.R. Males in the 


Ponul?*ton 


c 
Total Number 

= of Spanish 
Language Males 
18 and Over 


Adjusted number of Spanish languege males 18 and over: 


—_— — 


The court then multiplied tiis figure by (1 minus -116)° 
or .884 in order to avoid counting Blacks as Spanish 


language males. 


> 


Number of Spanish language 
X% Males in the Population 


Aajusted 
'X% .884 = Number of 


Number of P.R. Males in the} Spanish Language 
Population — * Meles 18 ‘and over 
Total number of non-wiite males ‘3 and over: 
Lastly, tne court adced the numb: Of Black males 18 and 
over to arrive at the t tal for non-white males 18 and 
over. (T) 
Nuirber of Black-= - Sui o£ ..R. Number of Spanish: - 
Males 18 and over + Males 18 and X Language “Males in X -884,= T 
jover the Population 
‘ Number of P.R. i 
| 


, Males in the 


Population 


Total number of non-white males 18 and over in each educa 


tional category: 
For reasons explained in the opinion, 
the court sought to identify: 


supra at note 27, 
eo 


(a) the total number of non-whites 18 and 
over who have completed zero to eight years 


of education: 


(b) the total nunber of nen-whites 13 and 


over who have completed nine to 


years of education; and 


twelve 


(c) the total number of non-whites 18 and 
over who have completed more than twelve 


years of education. 


32. As INC has no role in granting or denying ~irect a 
sion to Local 28 it will not be held liable «or C 


33. This of course includes a showing that claimant is: 
Gualified for admission in accordance with Local 28's 
entrance requirements as modified ty this decision. 


34. Discrimination for purposes of backpay computations will 
be Geemed to have occurred on the date on which the next 


applicant for acmission 


who dces not gualify as a a non- 


Wii 


white, as defined for purposes of this case, is admitted 
See Rios v. Enterprise Ass'n, 71 Civ. 847, 
71 Civ. 2877, S.D.N.Y., June 27, 1975 memorandum decision 


of Judge Bonsal. 


to the union. 


Title VII specifically provides that “back: pay 


liablity shall 


not accrue from a date more than two 


years prior to the filing of a charge with the commis~ 


sion." 42 U.S.C. 
is imposed here, however, 


action case, 


this action 


§ 2000e-5(g)s+ No such time limitation 


because unlike the Rics class 
was not initiated by the filing 


of a charge with the EEOC. Rather, it was begua by the 
Attorney General in accordance with the procedures out- 


lined in 42°U.S.C. § 2000e-6(a). 


Ruling that accrual 


prior to the 
would appe?r 


not extend more than two years 


Filing of the Attorney General's complaint 
a logical analogy under the circumstences. 


However, in formulating 
above, the United States Senate specifically rejected 
a provision that would have limited backpay liability 
to a date two years before institution of judicial 


proceedings. 


Albermarle Paper Co., 
In light of this legislative history, and the sitall number 


the accrual limitation quoted 


upra at 4865, n. 13. 


< 


of persons entitled to backpay in this case, the court 


choses not to limit accrual of Local 28's liability. 


The court therefore conducted ihreae series of calculations 


using the formula for Tee aAjusted to reflect sducation 


(T(a), T(bd) and T(c)). 


Nunber of Bleck _ muster of P. R.2 wumber of Spanish Of 
Males 18 and Males 13 and X Lanzrage Males Sa Sees ee TU) 
over with ( ) be veers with ( ). the Population ~_ | 
education leducation umber 2x Of P.R. 
; Males in the 
Population 


J 


5. Non-white | percent and percentage ¢ goal of the relevant 


labor _ force in each “educational category: 
To learn what percent of the celevant lebor force in 


> each. category is non-white and therefore what the 
: non-white percentage goal for that category should be 
: (PG), the court simply cempared T( ) to the total h 


number of all males 18 and over with ( ) education (RLF) .- 


apo eee 


RLF( ) 


6. Total noi -white percent and rnercentage goal of- the relevent 


labor force: 

‘ The court “multiplied PG(a) by 23.98%, PG(b) by 67.79% 

. and PG (c) by 8.22%> and then added the three ape pe to 
achieve the total non-white fF nercentage goal in this case 


of 29%.) 


* 
- 
p- 
—y 
.o 
J 


The formula used in this a«pectndix is substantially the 
same as that enployed by moncorabl idley 2orsal .in 
Rios v. Enterprise Ass'n, supra 7 £77 and 71 Civ. 
847 at 7. “Important national goals w be frustrated 
by a regime of discretion tha 
results for breaches of duty in situati 
be differentiated in policy.'" Albermar] 

Moody, 43 U.S.L.W. at 4384 


Take Erom Table 131, 
Characteristics at 663. 


Census data speaks only of Spanish language population. 
See Table 119, General Social and Economic Characteristics 
at 607. The court assumes, however, that the percentage 
of males among that populatién is equivalent to the per- 
centage of males among the Puerto Rican population, i.e.: 
47.5%. See Table 129, General Social and Economic 
Characteristics at 659. 


{ 
Taken from Table 129, supra. 


See note 29 supra. 


Cehsus figures reflect educational levels for males 35 


im 
aA 
and over. See Table 125, General Social and Economic 


Characteristics at 643. The court assumes that educational- 
levels of males 18 and cver would be equivalent. 


. Paken from % ible 130, General Social and Econom h 
teristics at 66l. ; ~ ; 


RLF stands for relevant labor force. This Gata is readily 
avai.«ble from the census reports. See Table 120, General 
Soc i_and Economic Characteristics at 613. 


See note 27 supra.- 


The court finds it unnecessary to inflate the percentage 
goal because of the existence of a greater census uncercount 
for Blacks than for whites. Any advantage the defendants 
thereby derive is counterbalanced by the edvantace plain- 
tiffs gain threugh the use of the more inclusive Spanish 
language data as a substitute for unavailabie Spanish 
surname data. 


HENRY F. WERKER, D. J. 
The following changes are to be made to the Opinion 
filed in this action on July 18, 1975: 


Page 21, line 9: Mrs. Roxee Jolle should be Mrs. 
Roxee Joly; 


Page 35, line 10: § B 1-2.3 should be § B 1-7.0(1) (a); 
Page 37, line 13: is should be it; 


Page 37, line 14: flaunted should be flouted. 


SO ORDERED. 
Dated: New York, New York 


August 6, 1975 


| 
| 


| 
' 


U. S&S. De. Je 
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Endorsement of City's Motion 
to limit issues for trial, 
signed July 21, 1975 
(Docket: ent. 7 number 17) 


Omitted by Stipulation of 
Counsel for the Parties 
Copies of this document may be 
submitted at a later date. 
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UNITED STATES DISTRICT COUFT 
SOUTHER DISTRICT OF NEV Yuk 


EQUAL ENTLOYERNT OPPORTUNITY 
COMMISS ION, and THE CITY OF 
NEW YORK 


Plaintiffs, 
- against - 


LOCAL 6338 . . 
LOCAL 28 OF THE SHEET METAL 


WORKERS' INTERSATIOCUAL ASSCCIATION, 


LOCAL 28 JOINT APPRENTICLSHIP 
COMMITTEE . . . SHEET bETAL AND 
AIR-CONDITIONING CONTRACTORS’ 


ASSOCIATION OF NEW 7s CLIX, InC., 


etc., 


Defendants. 


eee eee ee 


LOCAL 28, 


Third-Party Plaintifé£, 


- against - 


NEW YORY. STATE DIVISICN OF "“LMAN 
RIGATS, © 


Third-Party Defendant. 


LOCAL 28 JOINT AI TICESHIP 


COMMITTEE, 


Fe.-tu.Party Plaintiff, 


- against - 


NEW YORK STATE DIVISION OF HUAN 


RIGHTS, 


Fourth-Party Defendant. 


Re Civ. 2877 


| 
| 
| 
| 
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ORDER AND JUDGIENT: 
(HTW) | 


IT IS HEREBY ORDERED, ADJUDGED AND DECREED that 


plaintiffs shall have judgment against defendants as 


follows: 


me - 
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or national origin. They shall receive and process 


A. GENERAL ECUITABLE RELIEF 
1. Defendant Local 2§ of the Sheet Metal Workers’ 
International Association, its efficers, agents, employees 


and successors ; all persons in active concert or partici- 


» vation with them 1 the administratior, of the affairs of 


Local 28 ("Local 28") are pexmanently enjoined from engaging 
in any act or practice which has the vurpose or the effect 
of discriminating in recruitment, selection, training, 
admission to membershiff in Local 22, admission to membership 
in the Local 28 Apprentice Progra. (the “Apprentice. Program") 
indenturi- g apprentices, referral, advancement, compensation, 
terns, conditions, or privileges of employment against any 
individual or class of individuals on the basis of race, 


color or nation2l origin. Local 28 shall not exclude or 


expel any individual from membership in Local 28 or the 


Apprentice Program, or limit, segregate or classify meuwbership 


in Local 28 or the Apprentice Program, or fail or refuse co 
refer any individual fox employment «ith sheet metal con- 
tractors, their agents, subsidiaries or successors with whom 
Local 28 presently has, or shall have in the future, a 
collecive bargaining agreement ("Local 28 contractors") on 
the basis of race, color or national origin, nor shall they 


take any other action which would deprive or tend to deprive 


‘any individual of employment opportunities with “.ocal 23 


contractors or membership in Local 28 or the Apprentice 


Program, or otherwise adversely affect his or her status as 


an employee of Local 28 contractors or member of Local 28 or 


the Apprentice Program, or as an applicant for employment 
with Local 28 contractors or membership in Local 28 or the 


Apprentice Program because of such individual's race, color 
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applications for membership in Local 28 and the Apprentice 
Frogram, admit members to Local 28 and the Apprentice 
‘Program, indenture apprentices, train, test, offer Journeymen; 
status to graduate apprentices, refer for employment, hanJle | 
grievences, and otherwise administer all of the affairs of | 
Local 23 and the Apprentice Program so as to ensure that no 
individual is excluded from equal work opportunities, 
including but not limited to overtime and advancement, on 

the basis of race, color or national origin. 

2. Defendant Local 28 is permanently enjoined 
from preventing, impairing, ob structing, delaying or other- 
wise interfering with Defendant Sheet Metal and Air-con-. 
ditioning Contractors National Association, New York City 


Chapter, Ine. (the "Contractors Association") and/or all 


SERS 0F Fan OF-er et ene: He te omrmerne@ 


Local 28 inating cient ‘com fulfilling the affirmative action 

obligations imposed on them or any of them by Presidential 

Executive Order 11246, 3 C.F.R. Chapter IV $202, and Mayoral 

Executive Order 71, dated April 2, 1968, 96 The City Record 

2842 (April 1C¢, 1965) and rules and regulations thereunder. 
= 2 Except as otherwise provided in this Order 


and Judgment ("Order"), defendant Local 28, is permanently 


see Pet ee ee 


enjoined from denying, withholding, discouraging, obstructing 
or otherwise interfering with direct access by non-whites* 
to membership in Local 28 by failing to administer at least 


once a year-a Jourceyuen’ s test and by using as journeyman's 


ee ee 


_tests examinations not professionally developed and validated 
under the Equal Employment Opportunity Cormission Gui ‘elines 
on Employee Selection Procedures, 29 C.F.R. Part 1607 ("EEOC 
Guidelines"). : ot 
4. Defendant Local 28 is permanently enjoined 
‘from denying, withholding, discouraging, obstructing or ‘ 
otherwise interfering with direct access by non-whites to 


ereinaitor, the term “non-white” shall mean black an 
Seandsh surnaned individuals. 


129 
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membership in Local 28 or the Apprentice Program by sclectivelt 


ozganizing non-union sheet metal shops with few, if -any, 


on-white sheet metal employces, and/or by admitiine into 
ocal 28 or the Apprentice Program from such non-unicn shops 


only white sheet metal employees. 


i Defendant Local 28 is permanently enjoined 


from denying, withholding, discouraging, obstructing or 


otherwise interfering with direct access by non-t.rites to 


membership in Local 28 by accepting transfers of white 


4 


embers or apprentices of affiliated sister local unions 


while refusing transfers of non-white members or apprentices 


of affilated sister local unions, and/or by only accepting 


transfers oi those individuals who formerly were members 


and/or apprentices of Local 28. 


6. Defendant Local 28 is permanently enjoined 


! 
from denying, withholding, discouraging, obstructing or - 


otherwise interfering with direct access by non-whites to 


Oe eer eter ne meren, 


membership in Local 28 by relying on, using a system of, or 


issuing “identification slips" or "permits" to white members y 


and/or apprentices of affiliated sister local unions or 


ee es 


allied construction unions. 


-7. Defendant Contractors Association, its 


officers, agents, employees, members and successors, and all 


persons in active concert or participation with then. are 


permanently enjoined from engaging in any act or prustice 


which has the purpose or the effect of discriminating in 


recruitment, selection, training, admission to membership in 


Local 28, admission to membership in the Apprentice Program 
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® 
indenturing apprentices, referral, advancement, compensation, 
terms, conditions or privileges of employment against any 
individual or class of individuals on the basis of race, 
‘color or national origin. They shall not fail or refuse to 
hire for employmen: nor shall they fail or refuse to refer 
for membership, o: ‘vise of membership opportunities, in 
Local 28 or the Ap, . entice Program any individual on th2 

asis of race, colcr or national origin, nor shall they take 
any other action which would deprive or tend to deprive any 
individual of equel employment opportunities with a Local 28 
contractor or otherwise adversely affect such individuals' 


status as an employee of a Local 28 contractor or as a 


mber of Local 28 or the Apprenctice Program because of 


such individual's race, color or national origin. 

ee Defendant Local 28 Joint Apprenticeship 
Committee, its trustees, officers, agents, employees, and 
successors, and all persons in active concert and partici- 
ation with them in edministering the affairs of the Ap- 
rentiée brogram ("JAC") are permanently enjoined from 
engaging in any act or practice which has the purpose or the 
effect of discriminating in recruitment, selection, training, 
dmission to membership in the Apprentice Program, indenturing 
pprentices, admission to membership in Leesl 28, referral, 
dvancement, graduation, compensation, terms, conditions or 
srivileges of employment against any individual or class of . 
dividuals on the basis of race, color or national origin. 

AC shall receive and process applications for the Apprentice- 
ship Program, admit, indenture, train, test, refer for 
employment with a Local 28 contractor, advance and graduate 
pprentices, and otherwise administer the Apprentice Program 
© as to ensure that no individual or class of individuals 
s excluded from equal work cpportunities with a Local 28 


ontractor on the basis of race, color or national origin. 
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9. 


Except as specifically sect forth in paragraph 


21(c) infra, defendant JAC, is p2rmanently. enjoined from 
& dministering all unvalidated tests, including but net 


limited to the battery of tests, and all unvalidated varia- 
tions thereof, set forth in the Corrected Fifth Draft of 
Standards For Admission of Apprentices for the Sheetretal 
Industry of New York City, New York ("Corrected Fifti 

raft") which is appended to the opinion and order of the 
Supreme Court of the State of New York, County of New York, 

in the case State Commission on Human Rights v. Mell Farrett, | 
43 Misc. 2d 958, 252 N.Y.S. 2d _ (Sup. Ct. N.Y. City 

1964). ; 

10. Defendant JAC is permanently enjoined fron 
equiring a high school diploma or equivalency certificate 
other indicia of completion of twelfth grade as a pre- 
equisite to taking the apprentice entrance test, or ad- 
ssion to the Apprentice Program 

B. REMEDIAL RACTAL GOAL 
pa By July 1, 1981, Local 28 and JAC are hereby 


{29% i, the combined membership of Local 28, including 
ensioners, and the Apprentice Program, (The pensioners to 
e included in this computation shall be defined in the 
ogram.) Non whites shall be admitted to Local 28 and the 
pprentice Program in such a manner as to insure that there | 
is regular and substantial progress made every year in 
achieving this goal. 

12. In order to achieve this ‘non-white percentage 
v£ 29%, Local 28 and JAC are hereby directed and ordered to 
orthwith grant a preference in favor of non-whites for 
admission into Local 28 and the Apprentice Program. The 
terms and conditions of this admission preference shall 
include, but not be limited to, the provisions set forth in 
paragrapl.s 13 through 23 infra and in a program of recruit- 


| 
dixsected and ordered to achieve a non-white percentage of 


mt, selection, testing, record- ~keeping, admission, referral i 
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and employment (the "Progran") which is to be developed by 


the parties herein end the Administrator who is appointed in 


aragraph 13 of this Oxder, 
C. THE ADTs ESTRATOR 


13. DAvid A. RAFF sd is hereby appointed Adminiszra: 


jor to implement the provisions of this Order and the Progren 


nd to supervise the performance and implementation thereos. 


e shall icmediately commence his duties. If the position of 


a 


\dministrator becomes vacant by virtue of the death or 
incapacity of the individual hereby appointed, the Court 


hall appoint a successor, 


. 


14. In addition to the pow:rs and duties specified 


this Order and the Program, the Administrator shall be 
empowered to take all actions, including but not limited to 


he following, as he deems necessary and proper to implement 


d insure the performance of the provisions of this Order 


d the Program: 

(a)° establish additional record-keeping require- 
ts; | : 

(b) ditiiniaaiin the frequency with which the ap- 
rentice entrance test and/or the hands-on journeyman's test . 
eccribed more fully infra are administered; : 

(c) devise and implement additional Ghadisis and 
ehemioul for entry by non-whites - into Local 28 or the 
pprentice Program; ; : 

(d) "establish ratios ci ron-whites to whites by 

ich individuals will be admitted to Local 28 or | the 

pprentice Program; Ae dae ; 
: (e) establish through the Program or otherwise 
uch interim percentage goals of non-white membership in 
cal 28 and/or the Apprentice Prcegram in order to insure 


W hat the 29% goal set forth is paragraph 11 supra is achieved 
y July 1, 1981. : 


(£) establish procedures and practices for worl: 
referral and employment, including but not limited to work 
referral and employment procedures and practices based on 
ratios of non-whites to whites, furloughs and/or rotation; 

(g) conduct a2 investigation into, and/or require 
Zocal 28, ar.d/or JAC to submit reports, concerning any 
aspect of the operation of Lecal 28 and the Apprentice 
Progran. 

(h) review and approve or object to the disposition 
of all applicaticns for entry into Local 28 or the Apprentice 
Program. At such time, if ever, that the Administrator 
shall adopt an? implement any of the procedures and require- 
ments authorized in this paragraph, he shall do so in writing, 
and such procedures and requirements shall thereafter be 
deemed included in and part of the Program described infra 
and subject to review by the Court. 

15. The Administrator shall hear and determine 
all complaints concerning the operation of this Order and 
the Program and shall decide any questions of interpretation 
and claims of violations of this Order and the Program, 
acting either on his own initiative or at the request of 
any party herein or any interested person. All decisions of 
the Administrator shail be in writing and shall be appealable 
to the Court. ; i 

16. Within the guidelines set forth in paragraphs 
23 through Z5 infra, th: Administrator shall award back pay ; 
to non-whites who file a written claim with him before 
January 15, 1976. The édministrator- is empowered to hold 
hearings and make such factual determinations as he decms 
appropriate on all such claims for back pay. 


17. At the end of three months from the date of 
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p to the first anniversary, the Administrator shall submit 
a detailed r«vort to the Court and the parties describing 
the work he has performed and the progress that has been 
made in working toward the percentage goal of 29% non-white 
membershipin Local 28 and the Apprentice Program by July l, 
1981. In this report, the Administrator shall recor=nend 
such modifications, amendments or changes to this Orcer or 
the Program that he deems necessary and proper in order to 
meet the aforesaid percentage goal. From the first anni- 
versary of the date of entry of this Order and thereafter 

“!L July 1, 1981, the Administrator shall submit the above 
described report every six months. 

18. Nothing contained herein shall give the 
Administrator the right to amend, modify or change the 
substantive terms of this Order and the Program, nor shall 
he have any power or authority other than that granted to 
him in this Order and the Prograr.. . 

19. The Compensation for the Administrater which 
shall be at a rate of $4:¢ per hour and such out-of- 
pocket expenses as approved by the Court shall be charged 
upon and apportioned among the defendants as the Corrt may 


direct. The Administratr shall submit at the beginning of 


‘every calender quarter to the defendants, with a copy to the 


Court and counsel for the plaintiffs and the State Division 


‘of Human Rights (the "State), a bill itemizing his compensaticr 


and the expenses that he incurred durin the immediately 
preceeding quarter. } 

_ 20, The Administrator shall remain in office for 
such time as the Court shall determine. 
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D. Ti PROGRAM 
21. On or before Si, cember 3°, 1975, the perties 
herein ard the Administretor shall agree on a Program 


designed to implement and fecilitate a preference in favor 


y in Local 28 and the Apprerni’ce Program, and to achieve by 
: July 1, 1981, a 29% goal of non-whites in Local 28 and the 
ttApprentice Pregram. .The Progra: shall include, but not be 
Hlimited to, the following provisions: 


(a) Local 28 shall ac:ninister at least once a 


Pee ee ee 


discriminatory hands-on journcyuan's test, professionally 


developed and designed to test the ability of the applicant 


‘ 


jto perform duties normally req..ired of an average sheet 
‘Hjourneyman on a daily basis. Except as provided for in 
‘|paragraph 21(b) infra, such tests shall be professionally 
developed and validated in «-corcance with EEOC Guidelines. 


‘Within a reasonable time before the administration of each 


> 


test (which shall not be less tiicn four weeks unless good 
{cause is shown), Local 28 shall Zurnish counsel for the 
parties and the Administrator wiih (1) a copy of a report 
jdemonstrating the validity of ths test and (ii) a copy of 
the test to be administered, prc-ided that counsel for the 
parties and the Administrato~ sh.ll not distribute or 
Ydisclose the contents of the test to any individual or 
organization except for the purpose of professional va- 


; lidation chereof. No such test shall be administered 


4the Administrator shall supervisc all phases of the ad- 


jrinistration of all such tests, ineluding the grading and 


oseQmotification to applicants of the results thereof. In 


addition, the Program shal’. include provisions describing 


Gthe epplication forms and procedures to be used, and within 


. 
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of non-"shites in recruitment, admission, entry, and training 


amsheies, 


year, or more often if the Adri:istrator shall order, a ron- 


without the prior written approvel of the Administrator, and 


. 


the guidclines set forth in paragraph 21(£) infra, establishi 
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‘eligibility requirements, and such other provisions as are 


necessery and proper to insure that the hands-on journcyman' 


ftests are administered in a non-discriminatory manner and in 


furtherance of the 29% goal of non-whites in Local 28 and 
‘the Apprentice Program. 

(b) The first such test cescribed in peragraph 
21a) supra shall be administered in or before seSttcnae’ 7 
1975 and Local 28 sHall immediately initiate and implement, 


under the supervision and direction of the Administrator, an 


advertising and publicity campaign designed to inform the 


non-white community within the City of New York-and-adjescent- 


areas that his test is to be administered and that it will 


be conducted and graded in non-discriminatory manner. 


Local 28 shall not be required to engage media whose principa 


is 
place of business, locate¢ outside the five boroughs of New 


York. The test to be administered pursuant to this provisicn |! 


shall consist of a practical examination sucstantially 
similar to the practical exemination which was part of the 
journeyman's tes. administered by Local 28 on November &, 
1969, as reviewed and modified by a sheet metal expert 
chosen by counsel for the plaintiffs and the State and the 
Administrator. 


- 


, (c) JAC shall administer at least once a year, or 
more often if the Administrator shall order, a non-dis- 
criminatory apprentice entrance test consisting solely of 
(i) the mechanical comprehension aptitude test previously 
given by JAC in April, 1969, or such variations thereof 
which have been professionally developed an‘ validated in 


accordance with EEOC Guidelines and (ii) a “read and follow 


tirections" test to be developed professionally and validated! 


i 


Th accordance with "EOC Guidelines. In addition, the Program 


as devised by the parttes and the Administrator may include, 
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and non-discriminatory basic arithmetic test which shall 
become part of the apprentice entrance test. Within a 
easonable time before the administration of cach such test 


(which shall aot be less than four weeks unless good cause 


dministrator with (i) a copy of a report demonstrating the 
alidity of each component cf the apprentice entrance test 
to be administered and (ii) a copy of the test to be ad- 
inistered, provided that counsel for the parties and the 
dministrator shall not distribite or disclose the contents 
of the test to any individual or oganization except for the 
urpose of professional validation thereof. No such test 
shall be administered without the prior written appre .1 of 
the Administrator, and the Administrator shall supervise all 
hases of the administration, including the grading and 
otification to applicants of the results, of all such 
ests. In addition, the Program shall include provisions 
escribing the application forms and procedures to be used 


and within the guidelines set forth in paragraph 21(£) 


fra, establishing eligibility requirements, and’ such cther 
rovisions as are necessary and proper to insure that the 
pprentice entrance tests are administered in a non-discrin- 
matory manner and in furtherance of the 29% goal of non- 


hites in Local 28 and the Apprentice Program. 


The first such test shall be administered in or 


efore December 1975 and JAC shall initiate and implement 


commencing on or before October 1, 1975 an advertising and 


ublicity campaign designed to inform the non-white cocmunity 
within the City of New York andvadyacent—ereas that the test 


s to be administered and that it will be conducted and 
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upon good cause sl.ovna, a professionally developed, validated | 
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graded in a non-discriminatory manner, JAC shall not be 
required to engage media whose principal place of business 
is located outside the five boroughs of New York. 

—w=~S>(d) Within a reasonable time, but not later 
than November 1, 1975, Local 28 shall replace one of the 
white JAC Trustees designated by it with a non-white. A 
non-white shall hold that position and continue to serve as 
a union-designated Trustee of JAC until at least Jul 1, 
1981, 

(e) In addition to any other lists or 
records required to be maintained by Local 28 or JAC by the 
terms of this Order or the Program or by order of the 
Administrator, either Local 28 and JAC, as the case may be, 
shall maintain separate records and lists for whites aad 
non-whites concerning the following matters: 
| (i) Whites and non-whites who request 
an application for or apply to take the apprentice entrance 
test described in paragraph 21(c) supra; : 

. 4%) Whites and non-whites who request 
an application for or apply to take the hands-on journeyman's 
test dezexibes in paragraph 21(a) and 21(b) supra: 

(iii) Whites and non-whites who take the 
apprentice entrance test described in paragraph 21(c) supra; 
; (iv) Whites and non-whites who take the 


hands-on journeyman's test described in paragraphs 21(a) and 


.21(b) supra; 


(v) Whites and non-whites who pass the 


apprentice entrance test described in paragraph 21(c) supra: 
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(vii) Whites and ron-whites who seek or apply 


to transfer into Local 28 from an affiliated sister local 
ion; ; ; 

(viii) Whites and non-whites who inquire about 
the possibility of transferring into Local 28 from an 
ffiliated sister local union; 


(ix) Whites and non-whites who inquire as to 


j 
~~ 

LC:bj (vi) Whites and non-whites who pass the 
the availability of work opportunities with or through Local | 

8, including but not limited to inquiring about or seeking 
"permits" or "identification slips"; | 
(x) Whites and non-whites to whon “permits” | 
or “identification slips" are issued or work opportunities i 
with or through Local 28 are otherwise made available. | 

(xi) Whites and non-whites who contact Lecal 


28 or JAC seeking sheet metal work; 


(xii) Whites and non-whites who are employed 


as sheet metal workers by Local 28 contractors. 
he records and lists specified in subsections (i) through 

(xii) of this paragraph eiaat contain the name, address, 

race, color or national origin, union affiliation, if any, 

of each individual listed Shecadae: as well as the date of 

the application, test, inquiry, contact, or employment (and | 
the name of the contractor, where applicable), and the Ye 
disposition, with reasons, of each such application, test, 
inquiry, contact or employment. Copies of these records and 


lists shall be submitted to counsel for the parties herein 


and the Administrator at least once every three months. 


| 
| 
ne | 
Oe : | 


3 
ir 
4 


EY ORLTTO RE 


LC:bj (f£) An individual who is a lawful permanent 


resident alien shall not be denied access to Local 26 or the 

& pprentice Prosram, or work opportunities within the juris- 
diction of Locaf’ 28 because of such individual's alien 
status. 

(g) Local 28 and JAC shall provide non-white 
journeymen and apprentices of Local 28 with the same assistance, 
including the assistance of Local 28's officers and business 

. agents, in obtaining employment as that provided to white 
7 members and apprentices of Local 28. Within thirty days 
an after adoption of a Program, Local 28 and JAC shall file 
with the Administrator and submit to the parties a written 
statement describing the operation of their work referral 


and employment activities on behalf of the members and 


apprentices of Local 28. Nothing contained herein shall in 
any way limit the power of the Administrator to require 
Local 28 and/or JAC to modify, amend or change their work 
referral and employment activities, or institute or under- 
take additional procedures or activities regarding work 
referral or enployment in order to (i) assist non-white 
journeymen and apprentices of Local 28 in obtaining employment 
or (ii) protect non-white journeymen end apprentices of 
Local 28 from bearing a disproportionate burden of unemploy- 
ment. ‘ ee aor = x * 

““=-=--(h) In order to dispel Local 28's and JAC's repu- 
tations for discrimination in non-white communities, Local 


28 and JAC shall implement, under the supervision of the 


Administrator, a program of advertising and publicity, 


hrough the use, inter alia, of non-white media including 
mewspapers and radio stations directed primarily toward non- 
: white communities, designed to inform the non-white communities 
“pried! in New York City end—adjacent_areas of the non-discriminatory ! 


opportunities to join Local 28 and the Apprentice Program. 
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Such a program shall include, but not be limited to, pro- 
visions to inform the non-white communities of the specific 
dates and qualifications for the hands-on journcyman's tests 
and the apprentice entrance tests, and generally of op- 
portunities available on a non-discriminatory basis in Local 
28 and the Apprentice Program. Local 28 and JAC shall net 

be required to engage media whose principal place of business . 
is located outside the five boroughs of New York. 

(i) At least once a year until July 1, 1981, 
on a date to be set forth in the Program, Local 28 and JAC 
shall submit to the Administrator and the paruies herein, a2 
list of all members and apprentices of Local 28, with race 
identification, broken down into the following categories: 

(i) Active members; 
(ii) Pensioners; (‘2< ae aa on regen) Aint 
(iii) Apprentices. . 

(j) Except as modified, changed or amended 
by the terms vs this Order, the Program or order of the 
Administrator, Local 28 and JAC shall not change, modify or 
amend any aspect of the operation or content of the Apprentice 
Program, or the conditions or terms upon which an individual 
shall become a member of the Apprentice Program or Lecal 28 


or entitled to work within the jurisdiction of Local 28. 


22. Im order to further the goal of acheiving non- 


Program by July 1, 1981 and to restore non-whites to the 
positions that would have been available to them absent the 
pattern anc practice of discrimination by Lecal 28 and the 
JAC; and further; -considering ail relevant circumstances, 
the Program may include, or the Administrator may, upon 
notice “to the parties and the Court, adopt and implement as 
part of the Program, the following provisions requiring 


Local-28 and/or JAC to take’ the following actions: 


“16-: 


white membership of 29% in Local 28 and the Apprentice 
i 


| 
| 


_— 
LC:bj | (a) Require Locel 28 to send written notice 
M-624 
to the members and apprentices of the Blowpipe Division, 


Local 400 stating that pursuant to Section 9({k) of Article 


16 of the Sheet Metal Workers International Association 


Constitution and Ritual, such members and apprentices are 


entitled to transfer into Local 28 after five years in good 
standing with the Blowpipe Division of Lecal 400. 

(b) Under terms and conditions to be established 
in the Program or by the Administrator, require Local 28 to 
admit as full journeyman members all non-whites who apply in 
writing end have four years expierence as a sheet metal 
worker in the United States, or elsewhere, in construction 
or industrial sheet metal work as on employee of a union cr 
non-union employer, or have been employed in other sheet 
metal work, including but not limited to: employment as a 
member in any branch of Local 400 of the Sheet Metal Workers 
International Association; sheet metal experience in the 
Armed Forces; or, vocational training related to the skills 
of a journeyman sheet metal worker. 


(c) Under terms and conditions to be esta- 


blished in the Program or by the Administrator, require 
Local 28 and JAC to establish a program for the admission of 
non-whites with sheet metal experience into the Apprentice 
Program with advanced standing. A non-white admitted to the | 
Apprentice Program with advanced standing shall be entitled | 
to the same pay, instruction, supervision, training, employ- 
ment and all other rights and privileges of any other 
individual in the Apprentice Program at the same level of 
training, and upon graduation from the Apprentice Program 
shall become a journeyman member of Local 28 with the same 
rights and privileges thereunder as any other journeyman 
member of Local 28. 


(d) Under terms and conditions to be esta- 
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Ng in the Program or by the Aduinistrator, require cand 
direct that non-thites admitted to journeyman status in 
Local 28 through the procedures set forth in paragraphs 
21(a) 21(b), 22(b) and 22(c) supra, shall pay an initiation 
an amount not to exceed the amount of the lowest initia- 
ition fee charged to any white individual who was admitted to 
membership at the time the non-white would have been eligible ! 
Or membership in Local. 28 absent Local 28's and/or JAC's | 
discrimination, including discrimin ratory admission requize- 
ts, against non-whites. In addition, the Administrator 
may direct that payment by non-whites of the aforesaid 
Anitiation fees shall commence with their employment with a 
ocal 28 contractor and shall be paid in such monthly ; 
Stallments as determined by the Administrator. Neither 
the amount of the initiation fee to be paid by non-whites 
ander this Paragraph, nor the installment Payment authorized 
.pereunder, shall in any way affect the journeyman status, 
cluding but not limited to the right to secure employment 
mith a Local 28 cont tractor, of the non-whites to whom this 
provision applies, 
(e) Require and direct that persons who 
pecome qualified for journeyman membership pursuant to 
paragraphs 21(a) and 21(b) supra may, at their discretion, 


defer theix admission into Local 28 for a reasonable period 


— : - 


(£) Local 28 shall issue Cpevnt ts” or 
‘identificacion slip-" only with the express written consent 
of the -Administrator, and only on such terms and conditions 
as -the Administrator, in his discretion, shall require, 
including but not limited to requiring Local 28 to first 
solicit the members and/or apprentices of the Blowpipe 


" Pivision, Local 400 to work within the jurisdiction of Local 


28 on “identification slips" oF “pérmits" before contacting | 


any other individual including membets and/or apprentices of uP 
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other affiliated sister local unions or allied building 


trade. '5cal unions in order to solicit such individuals to 


work on mits" or “identification slips". 


ACK PAY 
23. Non-whites who file a written claim with the 

dministrator on or before January 15, 1976, and who comply 

th the following conditions shall be entitled to awards of 


back pey from Local 28: 


idence-fromthe-trial_of_this action, of application for 


direct entry into Local 28, either through a journeyman's 


(6) Each such non-white for whom there is a 


ecord as described in paragraph 23(a) supre demonstrates 


efore the Administrator, in light of this Court's con- 
clusions in its Opinion dated July 18, 1975, that he or she 
as discriminatorily excluded from membership in Local 28; 


and 


damages suffered as a result thereof. 

24. All non-whites who qualify for awards of 
ack-pay as described in paragraph 23, shall be entitled to 
recover proven damages from the date the discrimination 
occurred through (a) July 18, 1975, the date.of filing of 
this Court's Opinion in this action, or (b) the date of the 
individual's admission to Local 28, whichever is earlier. 

are 25. Back-pay damages shall be computed on the 
basis of the average monthly wage earned by members of Local 
28 in each of the affected calendar years and shall be 
adjusted to reflect: other employment income or public 
assistance received by claimants. ~ “Payment of damages, as 


iaheiggitee boys shalt be made after determination ihe the 


(a) There is a record, ineluding—testinonial— 


est previously administered by Local 28 or through transfer; 


(c) Each such non-white demonstrates monetary 
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GENERAL PROVISIO:'S 

26. All records and lists required by this 
and the Program shall be maintained re: apecens 
shall be made available for inspection and copying by 
parties and the Acministrator on reasonable notice during 
regular business hours or at other mutually convenient times 
without further Order of this Court. 

27. At any time, any of the parties herein may 


apply to the Administrator and then to the Court for the 


purpose of : éeking additional orders to insure the full and 


Order and the Program. 
28. This Court shall retain jurisdiction over 
this action to ensure compliance with the terms of this 


Order and the Program and to entez such additional orders as 


| 
effective implementation of the terms and intent of this i 
| 


may be necessary to effectuate equal employment opportunities | 
for non-whites end other appropriate relief. 
Dated: New York, New York 


August 76, 1975. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY : 
; COMMISSION, and THE CITY OF 
; NEW YORK, t 
Plaintiffs, : efit Civ. 2877 (HEW) 
“oNSEV! ORDER 
- against - ‘ 
LOCAL 638 ..- - : : 
LOCAL 28 OF THE SHEET METAL 
_ __}}WoRKERS' INTERNATIONAL ASSOCIATION, : 
LOCAL 28 JOINT APPPENTICESHIP 
| COMMITTEE . . . SHEET METAL AND : 
AIR-CONDITIONING CONTRACTORS ' ers 
=i . ‘ ASSOCIATION OF NEW YORK CITY, INC., : 
H etc., eat - - 
. ——— il ts sae 
7 Defendants. . ~ x iter 
\ : naar ea canna 
‘| 


R It is hereby ordered that paragraph 21 (b) of the Order 


and Judgment entered herein on August 28, 1975 is hereby modified to 


change "September" to “October $3. 


Dated: New York, New York 


September |>, 1975 


[sl Heury fF. ey Ct a 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, and THE CITY OF 
NEW YORK, 


Plaintiffs, 


-against- 
71 Civ. 2877 (HFW) 

LOCAL 638 ..- - 
-LOCAL 28 OF THE. SHEET METAL NOTICE OF APPEAL 
WORKERS' INTERNATIONAL ASSOCIA- 
TION, LOCAL 28 JOINT APPRENTICE- 
SHIP COMMITTEE . . . SHEET METAL 
AND AIR-CONDITIONING CONTRACTORS ' 
ASSOCIATION OF NEW YORK CITY, 
INC., @tC., 


- Defendants. 


Third-Party Plair.ciff, 
-against- 


NEW YORK STATE DIVISION OF HUMAN 
RIGHTS, 


Third-Party Defendant. 


LOCAL 28 JOINT APPRENTICESHIP 
COMMITTEE, 


Fourth-Party Plaintiff, 


-against-. 


NEW YORK STATE DIVISION OF HUMAN 
RIGHTS, 


Fourth-Party Defendant. 


NOTICE is hereby given that Sheet Metal Workers’ 


International Association, Local Union No. 28, and the 


ae | pahenees feet ei en 


Local 28 Joint Apprenticeship Committee by the Union Trustees 


thereof, two of the de*endants above named, hereby appeal to 


the United States Court of Arpeals from the Decision ("Opinion") 


and Order (one Paper) entered in this action on the 18th day of 


July, 1975, in favor of the plaintiffs against defendants. 


Dated: New York, New York 
August 28, 1975 


ae 


SOL BOGEN 

One Penn Plaza 
New York, New York 10001 
Attorney for Defendants 
Sheet Metal Workers’ Internationa 
Association, Local Union No. 28 
and the Union Trustees of the 
Local 28 Joint Apprenticeship 
Committee 


—— 
& UNITED STATES DISTRICT COURT 
: SOUTHERN DISTRICT OF NEW YORK . 
Ce en Reel a Crariet AB 
. Vive : 
4 EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, and THE CITY OF q 
NEW YORK, 7 5 
Plaintiffs, Y 
4 -against- 
‘ SCAT. G28 s s District Court Index No. 
LOCAL 28 OF THE SHEET METAL 71 Civ. 2877 (HFW) 
j WORKERS' INTERNATIONAL ASSOCIA- 
; TION, LOCAL 28 JOINT APPRENTICE- Court of Appeals Docket No. 
: SHIP COMMITTEE . . . SHEET METAL 75-6079 
; AND AIR-CONDITIONING CONTRACTORS * aes . 
ASSOCIATION OF NEW YORK CITY, AMENDED NOTICE OF APPEAL 


INC., etc., 


Defendants. 


Third-Party Plaintiff, 
-against~- 


NEW YORK STATE DIVISION OF HUMAN 
RIGHTS, 


Third-Party Defendant. 
LOCAL 28 JOINT APPRENTICESHIP 
_ COMMITTEE, 
Fourth-Party Plaintiff, 
-against- 


| a NEW YORK STATE DIVISION OF HUMAN 
_ RIGHTS, 


i Fourth-Party Defendant. 
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NOTICE is hereby. given that Sheet Metal Workers’ 


International Association, Local Union No. 28, and the Local 28 
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Joint Apprenticeship Committee by the Union Trustees thereof, two 
of the defendants above named, hereby appeal to the United States 
Court of Appeals from the Decision and Order (one paper) entered 
in this action on the 18th day of July, 1975 and from the Judg- 
ment. entered on the 29th day of August, 1975, both in favor of 


the plaintiffs against defendants. 


Dated: New York, New York 
September 10, 1975 


—~ cm 


ee 
One Penn Plaza 
New York, New Yorx« 10001 
Attorney for Defendants 
Sheet Metal Workers' International 
Association, Local Union No. 28 
and the Union Trustees of the 


Local 28 Joint Apprenticeship Committee 


NOTICE OF CROSS-APPEAL 
BY E.E.0.C. 
EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 


(Copy may be submitted at 
a later date.) 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK q [up Ts 
ee nee eek Se REAR E EI eT eT x 
EQUAL EMPLOYMENT OPPORTUNITY : . L 
COMMISSION, and THE CITY OF NOTICE OF APPEAL >) 
NEW YORK, er ag T 

71 Civ 2877 (HPV) 

Plaintiffs, 
-against- 

LOCAL 638 


LOCAL 28 OF THE SEEET METAL 
WORKERS ' INTERNAT TONAL ASSOCIA- 
TION, LOCAL 23 JOINT APPRENTICE- 
SHIP COMMITTEE .. - SHEET METAL 
AND AIR-CONDITIONING CONTRACTORS ' 
ASSOCIATION OF NEW YORK CITY, 
INC.;, Gce., 


Defendants. 


Third-Party Plaintiff, 
-against- 


NEW YORK STATE DIVISION OF HUMAN 
RIGHTS, 


Third-Party Defendant. 


-LOCAL 28 JOINT APPRENTICESHIP 
COMMITTEE, 


Fourth-Party Plaintiff, 
e-against- 


NEW YORK STATE DIVISION OF HUMAN 
RIGHTS, 


Fourth-Party De .cudant. 


Coy 5) 
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NOTICE is hereby given that plaintiff, The City 
of New York, hereby apneals to the United States Court of 
Appeals for the Second Circuit from so much of the opinion 

and order dated Julv 18, 1975, and from so much of the order 
and judament entered herein on August 29, 1975 which refuses 
to abolish the use of pcment records for apprenticeshinv ad- 
mission and which establishes unduly stringent conditions 


for back pay clains. 


Dated: New York, N. Y. 
September 12, 1975 


W. BERNARD RTCHLAND 
Corporation Counsel of 
The City of New York 
Attorney for the City 

of New York 

Office & ©. 0. Address: 
Municinal Puilding 

New York, New York 10007 


TO: By 
2 ye ro rs 
PAUL J. CURRAN 
United States Attorney 
At*+ornev for Equal Employment 
Covortunity Commission 
One St. Andrews Plaza a 
New York, New York 10007 
Attention: Taggart D. Adams, Esq. 


